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yenting the shipment of liquor into dry territory; to the Com-
mittee on the Judiciary. . 
· Also, petition of Milton S. Florsheim, Chicag?, Ill., favormg 
the passage .of legislation to publish all hearrngs under the 
Sherman antitrust law; to the Committee on Interstate and 
Foreign Commerce. 

By 1\1r. GARNER: retition of citizens of l\Iathis, Tex., fa--ror­
in" the passa"'e of the Kenyon-Sheppard bill, prohibiting the 
shfprnent of liquor into dry territory; to the Committee on the 
Judiciary. 
. By l\Ir. IIARDWICK: Petition of the Sibley Manufacturing 
Co., Augusta, Ga., and A. Klipstein & Co., New .~ork, both 
fayoring legislation placing zinc dust on the free llst; to the 
Committee on Ways and Means. 

By 1\1r HART_MAN: Petition of the Department of ~nternal 
· Affairs, Bureau of Standards, Harrisburg, Pa, favormg !Jie 
passage of House bill 23113, fixing a standard barrel for frmts, 
yegetables, etc.; to the Committee on Ways and Means. 

By Mr. HAYES : Petition of Corlin H. l\Icisaac, Santa Cruz, 
Cal.· David Starr Jordan, Stanford University, Cal.; R. W. 
Pu~am San Luis Obispo, Cal.; and Edwin Duryea, jr., San 
Francis~o Cal. all fa\oring the passage of House bill 22589, 
for the c~nstr{iction of consular and diplomatic buildings . at 
Mexico CitY, Tokyo, Berne, and Hankow; to the Committee on 
Foreign Affairs. 

Also petition of S. J. 1\layock, Gilroy, Cal., protesting against 
the pa'ssage of the Kenyon-Sheppard bill preventing the ship­
ment of liquor into dry territory; to the Committee on tho 
Judiciary. 

Also, petition of W. P. Fuller & Co., San F~ancisco, ~al., fa\or­
ing the passage of House bill 25106, for the mcorP.orat10n of the 
Chamber of Commerce of the United States of America under a 
Federal charter; to the Committee on the Judiciary. 

Also, petition of the San Francisco District ( Califo~·nia~ Fed­
eration of Women's Clubs, favoring the passage o~ leg1slat10n for 
the retention of the name of Yerba Buena Island mstead of Goat 
Island; to the Committee on the Territories. 

Also, petition of the Political Equality Club, San Jose, Cal., 
-favoring the passage of legislation for the recognition of the 
Chinese Uepublic; to the Committee on Foreign Affairs. 

Also petition of Frederick J. Koster, San Francisco, Cal., 
favori~g the passage of Senate bill 4043, preventing the ship­
ment of liquor into dry territory; to the Committee on the 
Judiciary. 

By Mr. LINDSAY: Petition of Harrison Clark, passed depart-
ment commander State of New York Grand Army of the Re­
public, faroring the passage of Hou~e b~l 1339, ~r~nting increase 
of pension to veterans who lost a limb m the Civil War; to the 
Committee on Invalid Pensions . . 

By 1\lr. l\IARTIN of South Dakota: Petition of citizens of 
·Lincoln, Nebr., favoring the passage of legislation giving a na­
tional ownership and control of all public telephone and tele­
gravh wires; to the Committee on Interstate and Foreign Com­
merce. 

By l\Ir. MOON of Tennessee: Petition of railroad men of 
Tennessee, protesting against the passage of House bill . 5382, 
the Brantley workmen's compensation bill; to the Committee 
-on the Judiciary. 

By Mr. SMITH of New York: Petition of Buffalo Historical 
Society, Buffalo, N. Y., favoring the passage of legislation for 
·the erection of a proper national archives building at Washing­
ton, D. C.; to the ·Committee on Public Buildings and Grounds. 

By Mr. TILSON: Petition of the Warner Bros. Co., Bridge­
port, Conn., protesting against the passage of section 2 of the 
Old.field patent bill, preventing the manufacturers from fixing 
the prices on patent goods; to the Committee on Patents. 

SENATE. 
THURSDAY, January 9, 1913. 

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D. 
Mr. BACON took the chair as President pro tempore under 

the previous order of the Senate. 
The Secretary proceeded to read the Journal of yesterday's 

proceedings, when, on request of Mr. GALLINGER and by unani­
·mous consent, the further reading was dispensed with and the 
Journal was approved. 

LOANS IN THE DISTRICT OF COLUMBIA. 
l\Ir. CURTIS. I present a conference report on the disagree­

ing votes of the two Houses upon the bill (H. R. 8768) to regu­
late the business of loaning money on security of any kind by 
persons, firms, and corporations other than national banks, 
licensed bankers, trust companies, savings banks, building_ and 

XLIX- 0 

loan· associations, and real estate brokers in the District of 
Columbia. (S. Doc. No. 998.) 

l\Ir. CRAWFORD. l\Ir. President, I suggest the absence of a 
quorum. 

The PRESIDENT pro tempore. The Senator from Soutq 
Dakota suggests the absence of a quorum. The Secretary will 
call the roll. 

The Secretary called_ the roll, and the 
an~wered to their names : 
Ashurst Crane Kern 
Bacon Crawford Lodge 
'.Borah Cullom McLean 
Bourne Curtis Martin, Va. 
Bradley Dillingham. Martine, N. J. 
Brandegee Dixon Nelson 
Bristow du Pont Newlands 
Brown Fletcher Oliver 
)3ryan Foster Page 
Burnham Gallinger Perkins 
Burton · Gronna Perh'"Y 
Catron Hitchcock Poindexter 
Chamberlain Johnson, Me. Reed 
Clapp Jones Richardson 
Clark, Wyo. Kenyon Root 

following Senators 
-' 

Sanders t; 
Shively 
Simmons 
Smith, Ariz. 
Smoot 
Sutherland 
Swanson 
Thornton 
Tillman 
Townsend 
Warren 
Wetmore 
Williams 
Works 

~ 

Mr. CLAPP (when 1\fr. LA FOLLETTE'S name was called)". 
The senior Senator from Wisconsin [Mr. LA FOLLETTE] is neces­
sarily detained from the Chainber on committee work. 

Mr. CLAPP (when Mr. McOuMBEB's name was called). The 
senior Senator from North Dakota [Mr. McCuMBER] is neces­
sarily detained from the Chamber on committee work. 

Mr. MARTIN of Virginia (when Mr. O'GoBMAN's name was 
called). The junior Senator from New York [Mr. O'GOBMAN] 
is detained from the Senate on official business in connection 
with Senate work. 

Mr. SUUIONS. I desire to annormce that my colleague 
[Mr. OVERMAN] is absent on account of sickness. # 

Mr. TOWNSEND. The senior Senator from Michigan [l\Ir. 
SMITH] is absent on business of the Senate. I will let this 
announcement stand for the day. 

l\Ir. KERN. I ngain announce the unavoidable ab ence of 
the junior Senator from South Carolina [Mr. SMITH] on ac­
count of a death in his family. 

Tbe PRESIDENT pro tempore. On the call of the roll of 
the ~enate 59 Senators have responded to their names. A 
quorum of the Senate is present. 

Mr. CURTIS. I call for the reading of the conference re­
port. 

The PRESIDE~~ pro tempore. The Secretary will read the 
report. 

Mr. TOWNSEND. As I understand it, this is a conference 
report on the so-called loan-shark bill, which has been before 
the Senate for some time. 

The PRESIDENT pro tempore. It has not yet been laid be-
fore the Senate. 

Mr. 1.rOWNSE1'.'D. I will wait. 
Mr. REED. .A.s a matter of inquiry, does this take precedence 

of the order of morning business? 
'l'he PRESIDENT pro tempore. The rule of the Senate is 

that a conference report is always in order, except while the 
Journal is being read, while the Senate is diyiding, and one or 
two other exceptions. It is in order now. 

Mr. REED. Will the Senator· from Kansas yield long enough 
to permit the introduction of a bill? 

The PRESIDENT pro tempore. That order has not yet been 
reached. There.are se--\eral other orders before the introduc­
tion of bills. 

l\fr. REED. I understand, then, that that order will come, 
but I thought the Senator from Kansas intended to call up a 
matter for discussion. 

l\fr. CURTIS. It will take no time, I will state to the Sena-
tor from Missouri. 

Mr. REED. Very well. 
The PRESIDENT pro tempore. The reIJort will be read. 
The Secretary read as follows: 

The committee of conference on the disagreeing T"otes of the 
two Houses on the amendments of the Senate to the bill (H. R. 
8768) to regulate the business of loaning money on security of 
any kind bY persons, firms, and corporations other than na­
tional ba11ks, licensed bankers, trust companies, savings banks, 
building and loan associations, and real estate brokers in the 
District of Columbia, having met, after full and free conference 
have agreed to r~ommend and do recommend to their respective 
Houses as follows : 

That the Senate recede from its amendments numbered 1, a, 
6, 7, 8, 9, 10, 11, and i2. 
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Th.at the House- recede from its disagreement to the amend­
ments of the Senate numbered 2', 4, and 5, and agree to the 
same. 

That the Senate recede from its amendment to the title, of 
the bill. 

CHARLES CURTIS, 
WILLIAM P. DILLINGHAM, 
T. ff. PA-y:NTER, 

Man.agers on the part of the Senate. 
BEN JOHNSON, 
J. A. M. A.DAI&, 
L. 0. DYEB, . 

Managers on. the part of the House-. 

!\fr. TOWNSEND. Mr. President, I ask that the conference 
report be printed and lie over until to-morrow. 

.M:r. CURTIS. I ba-ve no objection to that order, but give 
notice that immediately aft-er the routine morning business to .. 
morrow I will call up the conference report for action. 

The PRESIDENT pro tempore. Under the suggestion of the 
Senator from Kansas, without objection, the report will be 
printecI and lie over until to-morrow. 

SENATOR' FROM ARKANSAS. 

Mr. WILLIAMS. Mr. President~ I present the credentials of 
the appointment of Mr. J~ N. REIBKELL as a Sena.tor from the 
State of Arlrnnsa.s. 

The PRESIDENT pro, tempore.. The credentials will be read. 
The credentials of J. N. HEisKELL, appointed by the gov­

ernor of the State of Arkansas a Senator from that State to 
fill the vacancy in the term ending l\Iarch 3, 1913~ occasioned 
)Jy the death of Senator JEFF DAVIS, were read and ordered 
to be filed. 

llr. wrr.LIA MS. The Senator appointed is present; and I 
ask that the oath be administered to him. 

The PRESIDENT pro tempore. The Senator appointed will 
present himself at the desk to take the oath of office. 

:Mr. HErsKELL was escorted to the Vice President's desk by 
~Ir. WILLIAllS, and the oath prescribed by law having been 
administered to him, he took his seat in the Sena.te. 

REPORT OF ECONOMY AND EFFICIENCY COMMISSION (H. DOQ. 
NO. 1252). 

The PRESIDENT pro tempore laid before the Senate a mes­
sage from the President of the United States, which was read, 
and, with the accompanying papers and illustrations, ordered 
to lie on the table and be printed. 

,(See House proceedings of January 8, 1913.) 
FUR SEALS (S. DOC, NO. !>97). 

The PRESIDENT pro tempore laicl before the Senate a mes­
sage from the President of the United States, which was read 
and referred to the Committee on Foreign Relations and ordered 
to be printed. 

,(See House proceedings of January 8. 1913.) 
ELECTORS FOR PRESIDENT AND VICE PRESIDENT. 

The PRESIDENT pro tempore laid before the Senate com­
munications from the Secretary of State, transmitting, pur­
suant to law, authentic copies of the certificate of ::iScertain­
ment of electors for President and Vice President appointed 
in the States of Missouri and Pennsylvania at the elections 
held in those States November 5, 1912, which were ordered to 
be filed. • • 

INTERSTATE SHIPMENT OF LIQUORS. 

Mr. SAJ."\TDERS. Mr. President--
The PRESIDING OFFICER (Mr. BRANDEGEE in the chair). 

Petitions and memorials are in order. The Senator from Ten­
nessee. 

l\fr. SANDERS. Mr. President, last Monday I asked unani­
mous consent that the bill to prohibit interstate commerce in 
intoxicnting liquors be taken up next .Monday. Objection was 
made on account of the fact that the impeachment trial wonld 
take up most of this week and that there would not be time 
for discussion of the measure. Then on Tuesday I mude the 

me request, making the date one week later, which would 
be January 20~ It was proposed that it should not interfere 
with appropriation bills. It was also suggested tliat :rt that 
particular time there were not enough Senators in the Chamber 
to gi'rn the request proper consideration. 

I now make the same request; with the pToviso thati it is 
not- to interfere with appropriation bills. I wish to say in this 
connection that since I brought the matter up on last· Tuesday 
we have been able to determine about when the impeachment 
trial will be concluded, and that this requefft, if granted~ will 
Still lea Ye OI!e week for a discussion Of this bill after '~e COll· 

l 
clusion of the impeacllm.ent trial. I therefore send to the desk; 
Mr. President, the following request. ~ 

The PRESIDING OFFICER. The Senn.tor from Tennessee 
asks unanimous consent for the consideration of the following ' 
orde1·, which will be reported by the Secretary. · 

Mr. REED. Mr. President--
Mr. LODGE: Let it be L'ead. Senators ask that it be read. · · 
Mr. REED. Under what order are we proceeding? ·· ; 
The PRESIDING OFFICER. We. are proceeding under the 

order of petitions and memorials; but the Chair understands 
that the Senator from Tennessee is request:ing Unanimous ' 
consent-. - ,1 . 

l\Ir. REED. Is that in order nt this time? •. 
The PRESIDING OFFICER. The Ohair thinks it is in. order, 

by unanimous consent, but that it could not be put, out of order, 
in the event of a single objection. 1 

1\Ir. REED. The time ot the Senate has been. consumed this 
morning by the reading of messages from the President of the 
United States, and there are some bills that I want to introduce 
and I think that this request is not in order at this time. I 
think the only thing that is in order at this time is the presentn.­
tioxi of petitions and memorials: 

l\Ir. SANDERS. I understand it is in order. 
The PRESIDING OFFICER. The Chair would rule that it 

is in order for a Senator to ask unanimous consent for thri 
consideration of any matter~ 

Mr. LODGE. I sup.pose a. request for unanimous consent is 
equivalent to asking for an order of the Senate, and it would: 
come in under the last order of business-the morning hour­
would it not? It would come in legitimately and eould not be 
kept out by a.single objection. . 

The PRESIDING OFFICER. The ruling of the Chair was 
that unanimous consent could be asked at any time. ~ 

.Mr. LODGE. That is possible at any time, I agree, but it 
would be in order at this time regularly under the last order 
of morning business. 

Mr. SANDERS. r ask that this order be read and that 
unanimous consent be giveil! to place it before the body. 1 

The PRESIDING OFFICER. The Secretary will read the 
proposed order presented by the Senator from Tennessee. 1 

Mr. REED. Mr. President, I rise to a point of order that 
the request itself at this time is not in order. ; 

The PRESIDING OFFICER. In the opinion of. the Chair the 
point of order is not well taken. 

Mr. REED. To state my point, under this order of business 
you can no more ask unanimous consent to take up a par•' 
ticular bill than you can do any other thing which does not come' 
under the head of the presentation of petitions and memorials.,i 
This is not a petition or a memorial. The Senator could ask' 
unanimous con~t to set aside the order of business, but that" 
is not what he is asking. He is asking unanimous consent for 
the consideration of a bill at a particular time. 

Mr. SANDERS. Mr. President, I rise to a point of order. \ 
The PRESIDING OFFICER. The Senator from Mis-ourl 

has the floor and is speaking to a point of order. -1 

Mr. SANDERS. My point of order is th.at the Chair ba.s 
already ruled. 1 

The PRESIDING OFFICER. The Chair had' ruled. The Sec­
retary will report the request. 

Mr. REED. Mr. President, I object. 
The PilESlDING OFFICER. Objection is made to the con­

sent asked' for bY.: tile Senator from Tennessee. A.re there fur­
ther--

Mr. MARTINE of New Jersey. I desire to present certain 
petitions. 

Mr. NELSON. We have a rigbt to ·hear the request read, 
because we have a right to determine whether the objection is 
good or not. 

The PRESIDING OFFICER. The Secretary was about to 
report the request, which was \erbally stated by the Senator 
from Tennessee. If there is demand for it, the Secretary wm 
report the request that is made in writing. 

The Secretary read as follows : 
It is agreed by unanimous consent that on Monday, January 20, af 

3 o'clock p. m., the bill ( S. 4043) to p~ohibit inter tate commcrc in ' 
intoxicating llquor.s be_ taken up for consideration, not. to interfere with 
appropriation bills, and tliat the vote be talcen on all am ndments 
pending and amendments to be offered, and upon the bill itself, not 
later than the hour of G o'clock on that day. 

The PRESIDING OFFICER. Objection is made. 
PETITIONS AND MEMORIALS. 

Mr. GALLlNGER presented a. petition of Starr King Cllnpter, 
No. 32,. Order of Eastern Star, of Berlin, N. H:, prnyinO' that an 
ap:propri.atiDn be made for the erection of a public building in 
that city; wlµ~h was referred to the C0mrnittee on Public 
Buil~p~d .Grounds. 
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He also presented a petition of the Woman's Christian Tem­

perance Union of Berlin, N. H., praying for the passage of the 
so-called Kenyon-Sheppard interstate liquor bill, which was 
ordered to lie on the table. 

l\Ir. McLEAN presented a memorial of members of the Ger­
. man-American Alliance of Bridgeport, Conn., remonstrating 

a gainst the passage of the so-called Kenyon-Sheppard interstate 
liquor bill, which was ordered to lie on the table. 

l\Ir. 1\1.ARTINE of New Jersey presented a petition of the con­
gregation of the First Presbyterian Church of Hamilton Square, 
N. J ., praying for the passage of the so-called Kenyon-Sheppard 
intersta te liquor bill, which was ordered to lie on the table. 

Mr. LODGE presented a petition of sundry citizens of Stone­
ham, "lass., praying for the pas~age of the so-called Kenyon­
Sheppard interstate liquor bill, which was ordered to lie on the 
table. 

REPORTS OF COMMITTEES. 

l\lr. WARREN, from the Committee on Military Affairs, i:o 
which was referred the bill ( S. 7515) for the relief of Col. 
Richard II. Wilson, Fourteenth Infantry, United States Army, 
reported it with an amendment and submitted a report (No. 
1087) thereon. 

l\Ir. SMOOT, from the Committee on Public Lands, to which 
was referred the bill (S. 7638) to provide for State selections 
on phosphate and oil lands, reported it with amendments and 
submitted a report (No. 1088) thereon. 

Mr. JONES, from the Committee on Public Lands, to which 
were referred the following bills, reported them each without 
amendment and submitted reports thereon: 

S. 5377. A bill releasing the claim of the United States Gov­
ermnent to lot Ko. 306, in the old city of Pensacola ( S. Rept. 
1000); and 

S. 5378. A bill releasing the claim of the United States Gov­
ernment to that portion of land, being a fractional block, 
bounded on the north and east by Bayou Cadet, on the west 
by Cevallos Street, and on the south by Intendencia Street, in 
the old city of Pensacola ( S. Rept. 1089). 

Mr. CURTIS, from the Committee on Pensions, to which was 
referred the bill (H. R. 27062) granting pensions and increase 
of pensions to certain soldiers and sailors of the Civil War 
and certain widows and dependent children of soldiers and 
sailors of said war, reported it with amendments and sub­
mitted a report (No. 1091) thereon. 

He also, from the same committee, to which were referred 
certain bills granting pensions and in\;rease of pensions, sub­
mitted a report (No. 109.2'} accompanied by a bill (S. 8034) 
granting pensions and increase of pensions to certain soldiers 
an<l sailors of the Civ-il War and certain widows and dependent 
relatives of such soldiers and sailors, which was read twice by 
its title, the bill being a substitute for the following Senate bills 
heretofore referred to that committee. 

S. 33. EUen B. Kittredge. 
S. 300. Thomas W. Dickey. 
S. 437. Mary E. McDermott. 
S. 921. Henry Frink. 
S. 1115. Christian C. Bradymeyer. 
S. 1223. George l\I. Pierce. 
S. 2106. Joseph 0. Trickey. 
S. 2293. James l\I. Kinnaman. 
S. 2379. Addie Roof. 
S. 2400. Leeman Underhill. 
S. 2563. Charles W. Morgan. 
S. 2634. Alphonso L. Stasy. 
S. 2948. J ererpiah Lushbough. 
S. 3178. James B. Sales. 
S. 3304. Mary E. Rikard. 
S. 3370. Margaret H. Benjamin. 
S. 3400. Benjamin F. Ferris. 
S. 3522. Hiram Ferrier. 
S. 3573. Henry B. Leach. 
S. 3597. John Bell. 
S. 3665. Elizabeth Lile. 
S. 3666. George l\f. Conner. 
S. 3673. Lola B. Hendershott and Loutse Ijendershott. 
S. 3748. Daniel II. Grov-e. · 
S. 3993. Charlotte R. Coe. 
S. 4123. Caroline l\I. Packard. 
S. 4255. Benjamin o: Smith. 
S. 4656. George R. Griffith. 
S. 4802. Rolly Wright. 
S. 4819. Charles J. Higgins. 
S. 4989. Joseph Letzkus. 
S. 5033. Israel II. Phillips. 
S. 5130. John E. Woodward.. 

S. 5171. Josephine .A.. Davis. 
S. 5329. Osmer C. Coleman. 
S. 5339. Hugh McLaughlin .. 
S. 5514. Joseph Striker. 
S. 5528. Mary Glancey . 
S. 5o62. Joby A. Howland. 
S. 5657. Andrew King. 
S. 5852. l\Iary S. Hull. 
S. 6012. Sarah E. Haskins. · 
S. 6169. Ira Waldo. 
S. 6270. Ellis C. Howe. 
S. 6452. Thomas M. Dixon and Joanna L. Dixon. 
S. 6606. Solomon Wilburn. : ;>-"~-.. _ ........ . ~. 

S. 6651. William 0. Sutherland. 
S. 0664. Annie ll. Ross. · 
S. 6739. John Dixon. 
S. 6750. Arnold Bloom. 
S. 6759. John D. Perkins. 
S. 6787. William Harrison. 
S. 6791. Sarah E. Johnson. 
S. 6873. Willis Dobson. 
S. ·6878. Zachariah T. Fortner. 
S. 6031. Jesse A. l\Ioore. · 
S. 6938. James l\Ioynahan. 
S. 6955. Dustin Berrow. 
S. 6966. Sarah J. Viall. 
S. 6968. James Luther Justice: 
S. 6973. Mary .A.. Crocker. 1 

S. 7000. Winfield S. McGowan. 1 
S. 7025. l\Iartha J. Stephenson. ' 
S. 7047. George E. Smith. 
S. 7076. Roscoe B. Smith. 
S. 7084. Mate Fulkerson. 
S. 7100. Fred D. Bryan. 
S. 7108. Ada M. Wade. 
S. 7136. Charlotte M. Snowball. 
S. 7137. Albert White. 
S. 7164. William W. Lane. 
S. 7173. Lydia M. Jacobs. 
S. 7190. Albert Burgess. 
S. 7200. Rosa L. Couch. 
S. 7214. John Cook, alias Joseph Moore. 
S. 7215. Amanda Barrett. . ·-
S. 7216. Alrnh S. Howes. 
S. 7219. George C. Rider. 
S. 7224. Charles 0. Littlefield. 
S. 7276. Martha Dye. 
S. 7282. Carrie Hitchcock. 
S. 7363. Sarah McLaury. 
S. 7376. William H. Frederick. 
S. 7460. Joseph D. Iler. 
S. 7510. Rodney S. Vaughan. 
S. 7526. Isaac A. Sharp. 
S. 7529. Turner S. Bailey. 
S. 7547. Alpheus K. Rodgers. 
S. 7556. Christina Higgins. 
S. 7557. Josiah B. Hall. 
S. 7569. Ellen Tyson. 
S. 7581. William Hoover. 
S. 7587. Abby E. Carpenter. 
S. 7588. Sarah Gross. 
S. 7595. Nelson Taylor. 
S. 7596. Carrie Crockett. 
S. 7615. Lucy H. Collins. 
S. 7624. Royal H. Stevens. 
S. 7628. Araminta G. Sargent. 
S. 7661. Sidney P. Jones. 
S. 7664. Ann T. Smith. 
S. 7677. Ellen E. Clark. 
S. 7701. Sa.rah B. Paden. 
S. 7717. Edmund P. Banning. 
S. 7719. Winchester E. Moore. 
S. 7730. Mary P . . Pierce. 
S. 7775. John B. Ladeau. 
S. 7781. Christopher P. Brown. 
S. 7791. Allen Price. 
S. 7805. Delphine R. Burritt. 
He also, from the same committee, to which were referred 

certain bills granting pensions and increase of pensions sub­
mitted a report (No. 1093) accompanied by a bill (S. 

1

8035)" 
granting pensions and increase of pensions to certain soldiers 
and sailors of the Regular Army and Navy and of wars other 
than the Civil War, and to certain widows and dependent rela­
tives of such soldiers . and sailors, which was read twice by its 
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title, the bill being a substitute for the following Senate bllls 
heretofore referred to that committee' 

S. 1915. Caroline M. Anthony. 
S. 2465. Arthur F. Shepherd. 
S. 3615. Walter L. Donahue. 
S. 3726. Calvin R. Lockhart. 
S. 3920. Albert J. Wallace. 
S. 4691. Thomas M. F. Delaney. 
S. 6091. Joseph Hurd. 
S. 6101. John D . Sullivan. 
S. 6107. Mary E. Maher. 
S. 6193. George W. James. 
S. 6276. George G. Thirlby. \ 
S. 6764. Lansing B. Nichols. ' 
S. 6883. Jacob Korby. 
S. 6898. John J. Ledford. 
S. 6921. Deborah H. Riggs. · 
S. 6!J98. Elmer E. Rose. 
S. 7021. Cyrenius Mulkey. 
S. 7032. Patrick J. Whelan. 
S. 7036. John F. Burton. 
S. 7065. Ephraim W. Baughman. 
S. 7135. James J. Blevans. 
S. 7281. Henry H. Woodward. 
S. 7305. Bertie L. Wade. 
S. 7328. Charlotte R. Wynne. 
S. 7368. Otto Weber. 
S. 7466. Carl W. Carlson. 

THE JUPICIAL -CODE:. 

l\Ir. SMOOT. I am directed by the Oommitteeon Printing, to 
which was referred Senate concurrent resolution :34, for the 
printing of 25,000 copies of the Judieial Code, to report it with 
amendments, and I ask unanimous consent for its present con­
sideration. 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to consider the concurrent resolution. 

The amendments were, in line 2, before the word ~'thou­
sand," to strike out "twenty-five" and insert " thirty," .and 
at the end of the resolution to insert the words "and 5,000 
copies for the use of the Senate document T-Oom." 

The amendments were agreed to. 
The concurrent resolution as amended was agreed to, -as fol­

lows: 
R esolved by the Senate (the House of Repi·esentatives concurring), 

That there be printed 30,000 copies of the Judicial .Dode of the United 
States, prep;ired UI!der the d.irection of the Judiciary -Committee nf the 
Senate, 10,0PO copies of which shall be for .the use of -~ Senate and 
15,000 copies for the use of the House of Representatives, and 5,~00 
copies for the use of the Senate document room. 

BILLS AND JOINT RESOLUTIONS INTRODUCED~ 

Bills and joint resolutions were introduced, -read the first 
time, and, by unanimous consent, the second time, and referred 
as follows: 

By Mr. OHAMBERLAIN: 
A bill ( S. 8036) granting an increase of pension to Geo:rge S. 

Pauer; to the Committee on Pensions. 
By Mr. KERN: 
A bill ( S. 8037) for the relief of Israel .S turg-es; and 
A bill (S. 8038) for the relief of James .M. mankenshiJ> (with 

accompanying papers) ; to the Committee o.n Military Affairs. 
A bill (S. 8039) granting a pension to Delia E. Godfrey (with 

accompanying papers); to the Committee -0n Pensions. 
By Mr. JONES : 
A bill ( S. 8040) for the relief of the Pacific Creosoting Co. ; 

to the Committee on Claims. 
By l\fr. OWEN: 
A bill (S. 8041) granting a pension t-0 Seberon J. M. Cox 

"(with accompanying papers) ; and . . 
· A bill (S. 8042) granting an increase .af pension to Samuel L. 
Hess (with accompanying papers); to the Committee on Pen-
sion~ . 

By Mr . .McLEAN: 
A. bill ( S. 8043) gr:rn ting an increase of pension to Mary E. 

Beach (with accompanying papers); and 
A bill ( S. 8044) granting an increase of pension to John 

:McCarthy (with accompanying _papers); to the Committee on 
Pensions. 

By .Mr. ASHURST: .. 
A bill ( S. 8045) opening the surplus and unnllotted lands m 

the Co1o.rado Hher Indian Resen-.ation. t.o settlement under the 
proTisions of the Carey land .acts, and f.or other purposes; to 
the Committe on Indi.fill Affairs. 

By .Mr. BURNHAM : 
A bill ( S. 8046) gra.nt1ng a pension to Anna Kennedy; to tlle 

Committee on Pensions. 

By l\Ir. ROOT : 
A bill ( S. 8047) to enable th-e Secretary of War to pay the 

amount awarded to the Mala.mbo fire claimants by the joint 
commission under article 6 of the treaty of November 18, 1903, 
between the United States and Panama; to the Committee on 
Appropriations. 

A bill ( S. 8048) to provide for the purchase of a site and 
the erection of a pu1>lic building thereon at Walden~ N. Y.; to 
the Oommittee on Public Buildings and Grounds. 

By Mr. OLIVER: 
A bill (K 8049) granting an increase of pension to Harvey T. 

Smith (with accompanying papers); to the Committee on Pen­
sions. 

By Mr. WILLIAMS: 
A bill ( S. 8050) to carry into effect the findings of the Court 

of Claims in the matter of the claim of Elizabeth Johnson; to 
the Committee on Claims. 

A bill (S. 8051) authorlzing the Secretary of War, in his 
discretion, to deliver to the town of Washington, in the State 
of Mississippi, fo.r the use of Jefferson College, one condemned 
cannon, with its carriage and outfit of cannon balls; and 

A bill (S. 8052) authorizing the Secretary of War, in his 
discretion, to deliver to the city <>f Corinth, in the State of Mis­
sissippi, 'One con-clemned cannon, with its carriage and outfit of 
cannon balls; to the Committee -0n Milita.r:y Affairs. 

By Mr. REED : 
A bill (S. 8053) to authorize the creation of a temporary 

commission to investigate and make recommendation as to the 
necessity or desirability of establishing a national aerodynrun­
ical laboratory, and prescribing the duti-es of said commission, 
and providing f-or the expenses thereof; to the Committee on 
Naval Affairs . 

.A bill (S. 8054) to provide for the enlargement, extension, 
remGdeling, '3.nd <improvement of the .PQst-o.ffice buildin"' nt 
Moberl_y, Mo~, nnd for other purposes; to the ·Committee on 
Public J3uildings .and Grounds. 

By Mr. l\IARTINE of New Jersey: 
.A bill (S. 8055) granting a pension to Gilbert J. Jackson 

{with accompanying_ papers); and 
.A bill (S. 8056) granting a pension to .John J. Miller (with 

accompanying papers); to the Committee on Pensions. 
B_y Mr. CR.A WFORD: 
A bill ( S. 8057) regulating the issuance of interlocutory injunc­

tions res.training the enforcement of -0rders .made by the Inter­
state Commerce Commission, and-orders made by cadministrative 
'boards <01· commissions created by and acting under the stahrtes 
<lf a .state; to the Committee on the .Judiciary. 

By l\ir. OWEN~ 
A joint resolution (S. J. Res. 149) extending the time for the 

survey, classification, and .appraisem€Ilt of the 'SUl'face of the 
segregated coal and asphalt lands of the Choctaw .and Chicka­
saw Nations in Oklahoma (with acco-mpanyin,g paper); to the 
Committee on Indian Affairs. 

By Mr. WARREN: 
A joint resolution ( S. J. Res. 150) ap_p.roprlating .$40,000 for 

expenses of inquiries and investigations ordered ·by the Senat~ ; 
to the Committee en Appropriations. 

By Ur. l\IARTIN of Virginia : 
A joint resolution ( S. ;;. Res. 151) authorizing the Librarian 

of Congress to return to Williamsburg Lodge, No. 6, A.. F. and 
A. 1\1., of Virginia, the original manuscript of the record of the 
proceedings of said lodge; to the :C-Ommittee on the Library. 

SECO:N'D PAN AMERICAN SCIENTIFW OONG:RESS. 

Mr. ROOT submitted an amendm·ent :proposing to approJ)riate 
$50,000 to enable the Government of the United States to par­
ticipate in the second Pan American Scientmc Congress, to be 
held in Washington, D. C., October, 1914, intended to be pro­
posed by him to the diplomatic and consular appropriation bill, 
which was referred to the Committee on Appropriations and 
ordered to be printed. , 

OMNIBUS CL.A.IMS Dll.L. 

The PRESIDING OFFICER. The hour of 1 o'clock hating 
arrived--

Mr. ORA WFORD. I desire to gh-e notice that I shun a sk 
the Senate to resume the consideration of the omnibus claims 
bill at the close of the morning buSiness to-moITow. 

l\fr. WILLIAMS and Mr. REED addres ed. the Chair. 
The PRESIDING OFFICER. The Chulr is compelled to 

carry out the order of the Senate, which is that at 1 o'clock it 
will reconvene as a Court of Impeuchment. 

IMPEACHMENT OF ROBERT W • .AltCHBJ.J.D. . 

The PRESIDENT pro te.mpore {Mr. B CON) took the chrtir 
and announced that the time lm<l rri"\"ed for the consideration 
of the articles of impeachment against Robert W. Archbald. 
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The respondent appeared with his counsel, l\Ir. Worthington, 

Mr. Simpson, Mr. Robert W. Archbald, jr., and Mr. Martin. 
The managers on the part of the House of Rel)resentatives 

appeared in the seats provided for them. 
The PRESIDE...~T pro tempore. The Sergeant at Arms will 

make proclamation. 
The Sergeant at Arms made the usual proclamation. 
The PRESIDENT pro tempore. The Secretary will read the 

Journal of the last sitting of the Senate for the consideration 
of the articles of impeachment. 

Tbe Secretary read the Journal of the proceedings of the 
Senate of Wednesday, January 8, 1!)13, when sitting us a court. 

The PRESIDENT pro tempore. Are there any inaccuracies 
in the Journal? If not, it will stand approved Mr. Manager 
HowLAND has the floor. 

lli. Manager HOWLA.l"'n) resumed and concluded the speech 
begun by him yesterday. The entire speech is as follows : 
ARGUMENT OF MR. HOWLAND, ONE OF THE MANAGERS 

ON THE PART OF THE HOUSE. 
Mr. Manager HOWLAND. Mr. President, I shall proceed im­

mediately to submit for the consideration of the Senate certain 
propositions of law. The questions of fact will be discussed by 
my colleagues. 

The managers contend that the power to impeach is properly 
invoked to remove a Federal judge whenever, by reason of mis­
behavior, misconduct, malconduct, or maladrnini tration, the 
judge has demonstrated his unfitness to continue in office; that 
misbehavior on the part of a Federal judge is a violation of 
the Constitution, which is the supreme law of the land, and a 
violation also of his oath of office taken in compliance with the 
requirements of the statute law. If the Senate shoulcl adopt 
this view of the law, then the only question to be passed on by 
the Senate would be whether the acts allegad and proven con­
stitute such misbehavior as to render the respondent unfit to 
continue in office. 

In supporting our view of the law I shall first call attention 
to the issue of law directly raised by the pleadings; second, to 
the proper construction to be placed upon certain sections of the 
Constitution; and, third, to the precedents, both State and Fed­
eral. 

The respondent, in answer to each one of the articles of im­
peachment filed against him in paragraph 1 thereof, uses tbe 
following language: 

That the said article does not set fo1·th anything which, if tru~, con­
stitutes an impeachable offense or a high crime or misdemeanor as 
de.fined in the Constitution of the United States, and that, tbcl'efore, the 
Senate sitting as a Court of Impeachment should not further enterta.in 
the charge contained in said article. 

It will be noticed that in the first paragraph of his 8everal 
answers to the various counts the respondent has really inter­
posed what may properly be designated as a general demurrer 
to each and every article presented against him, and that by 
paragraph 2 of the answer to en.ch article the respondent pleads 
by way of confe ion and avoidance, substantially admitting 
the nets charged and attempting to avoid by denying wrongful 
intent. 

The replication interposed by the managers is a joinder in 
demurrer and a tn:n·erse of the new matter in the plea, so that 
the record in this case produces an issue of law and an issue of 
fact to be passed upon by the Senate at the same time. I can 
only account for this condition of affairs by presuming that 
counsel for the respondent had very little confidence in the 
issue of law raised by his general demurrer and therefore did 
not dare press it for decision before going to trial on the merits. 

In the consideration of this case, if the Senate should decide 
that the demurrer interposed by the respondent ought to be sus­
tained, that would terminate the inquiry, and it would, of course, 
be unnecessary to pass upon the issue of fact. Under tbe general 
allegation of the respondent's demurrer attacking the sufficiency 
in law of tlle vurious articles it was impossible t1> determine the 
exnct gr01md upon which the re8I>ondent relied. Learned coun­
sel for the respondent, boweYer, in his opening statement to the 
Senate, wllic:h he has since amplified in his- brief, used the fol­
lowing language: 

So we mean tllat what was a crime at the common law may be made 
impeachable here, and tllat any laws which Congress has passed since 
ti.lat time, if violated by any civil officer of the G-Overnment, judge, or 
l'resident, or anyone el c, may be the subject of impeachment, and that 
tbet"e can be no other impeachable offense . 

In thnt statement we are advised for the first time of the 
ex.act ground upon \Yhlch counsel for the respondent intends to 
attuck the sufficiency in law of the articles of impeachment, nz, 
tllnt they cbai.·g.e no inclictaule offense at common law or under 
the Federal statutes. He thus raises once more the question 
which hns been (1iscusscd in almost every proceeding of this 
character, whether Pederal or State. This contention is entitled 

to our respectful consideration on account of its age, if for no 
other reason. Ti.m,e and time again it bas been urged, only to be 
disregarded by the variou§l courts· of impeachment, as we shail 
show by the authorities cited later. 

The learned counsel for the respondent, by interpo ing his 
demurrer to the sufficiency of the articles and insisting th~t 
only indictable offenses are impeachable, would seem to b-e 
placing himself in the position of holding that the object of 
impeachment was punishment to the individual. Tbis concep­
tion of the object of impeachment is entirely erroneous, and 
whatever injury may result to the individual is purely incidental 
and not one of the objects of impeachment in n.ny sense. An 
impeachment proceeding is the exercise of a power which the 
people delegated to their representatives to protect them from 
injury at the hands of their own serrnnts and to pnrify the 
public service. The sole object of impeachment is to re1ie1e 
the people in the fllture, either from the improper discharge 
of official functions or from the discharge of official functions 
by an improper person. This Yiew of impeachment is clenrly 
demonstrated by the judgment which the Constitution author­
izes in case of conviction and which shall extend no further 
than removal from office and disqualification to hold or enjoy 
any office of honor, trust, or profit under the Government of 
the United States, leaving the punishment of the individual for 
uny crime he may have committed to tbe criminal court. (See 
Art. I, sec. 3, par. 7, Constitution of the United States.) 

As bearing upon the question of law raised by the demurrer 
of the respondent I wish to cull attention to two provisions of 
the Federal Constitution. Section 4, Artie.le II, provides: 

The President, Vice President, and all clvil officers of the United 
States shnll be removed from office on impeachment for and convietion 
ot tl'eason, bribery, or other high crimes and mlsdemeanors-

To which I shall hereafter refer as the removal section, 
and ection 1, Article III, the second sentence thereof, which 
provides that-

The judges, both of the Sup.:em.e and inferior courts, shnTI hold their 
offices during good behaviot·. 

To which I shall hereafter refer as the judieial-tennre section. 
It will be noted thnt the removal section immediately pre­

cedes the judidal-tenure section. The limitation of the judicial 
tenme to good behavior is the only limitation of that char­
acter to be found in the Federal Constitution upon the tenure 
of any of the civil officers of tlle Government. I therefore con­
tend that it vrns the plain intention of the framers of the Con­
stitution that, in so far as the Federal judges were concerned, 
the removal section was not intended to be ant:Jgonis:tic in 
its terms to the judicial-tenure section, immediately following it, 
and that the judicial-tenure section, which provides that the 
judicial term shall be during good behavior, was not intended 
to be antagonistic to the removal section, which immediately 
precedes it. These two section must be consu·ued together. 
and when so construed the judidal-tenure section is of nece i~· 
either an addition to the en.umemted offenses in the remo•al 
section or a definition of the term "high crimes and mi de­
meanors," when applied to the judiciary, as including misl>e­
havior. To say that the judicial tenure shall be limited to 
good behavior in one section of the Federal Constitution and 
then contend tllat the section of the Constitution immediately 
preceding that has destroyed its force and effect and hns left 
the Federa.l Government 'vitllout any machinery to pass upon 
the question of the forfeiture of the judicial tenure, or to take 
juri diction of actS which constitute misbehavior but are not 
criminal, is to treat the words "dfil'ing good behunor" as 
surplusage. Such an interpretation violates all rules of con­
struction. 

THE LEG.tL ST.A.TUS OF THE JUDICIAL TEXUilE. 

Wlrnt is the legal status of the ju~dicial tenure and what de­
termines that status? There are some considerations on which 
to base the claim that the legal status of the judicial tenure· 
should be determined by the same principles that are applicable 
to a contract of hiring. The parties to the contract are the­
people of the United States and the candidate for a Federal 
judgeship. When he has been nominated by the President and 
confirmed by the Senate the commission tendered or delivered 
to him is an offer on the part of the people of the United States 
to the candidate, whereby they agree to enter into a contract 
on certain terms and conditions with the candidate and offer­
to. pay him a fixed sum of m-0ney for the performance of cer­
tain ser1ices for them in accordn.nce with the terms of the 
offer. No obligation on the part of the Government bas yet 
attached ; the candidate need not accept the offer; he is not 
compelled to qualify; thut is a voluntary act on his part. (Soo 
Marberry v . Madison, ,.1 Cranch, 137. ) 

Section 257 of the judicial code provides that the Federa1 
judges shall take a certain prescribed oath before they proceed 
to perform the duties of their respective offices. 
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The acceptance of the offer on the part of the candiclate is 
evidencecl by his oath, and when the oath is taken the contract 
of hiring becomes valid and binding on the parties to the same 
in accordance with the terms and conditions of the contract. 

In this case the contracts between the United States and the 
respondent are evidenced by the various commissions and the 
various oaths accepting the same. The contract between the 
United States and the respondent as a circuit judge is evidenced 
by the commission bearing date the 31st day of January, 1911, 
in the words and figures following, to wit : '-
To alZ who shall see these presents, gr.eeting: 

Know ye that r epos ing special trust and confidence in the wisdom, 
uprightness, and learning of Robert Wodrow Archbald, of Pennsylvania, 
I have nominated and, by and with the advice and consent of the 
Senate, do appoint him additional circuit judge of the United States 
from the third judicial circuit, and do authorize and empower him to 
execute and fulfill the duties of that office according to the Constitution 
and laws of the said United States, and to have and to hold the said 
office, with all the powers, privileges, and emoluments to the same of 
right appertaining unto him1 the said Robert Wodrow Archbald, during 
his good beha-r;ior. Appointed pursuant to the act of June 18, 1910 
(36 Stats., 540), and hereby designated to serve for four years in the 
Commerce Court. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Department of Justice to be hereunto affixed. 

Given under my hand, at the city of Washington, the 31st day of 
January, A .. D. 1911, and of the independence of the United States of 
America the one hundred and thirty-fifth. 

[SE.\L.] WM. II. TAFT. 
By the President: 

GEORGE W. WICKERCHAl\I, 
Attorney General. 

The oath of office bears date the 1st day of February, 1911, 
in the words and figures following, to wit: 

I, Robert Wodrow Archbald, do solemnly swear that I will administer 
justice without respect to persons and do equal right to the poor and 
to the rich, and that I will faithfully and impartially discharge and 
perform all the duties incumbent on me as additional circuit judge of 
the United States from the third judicial circuit, appointed pursuant 
to the act of June 18, 1910 (36 Stats.1 540), and designated to serve 
for four years in the Commerce Court, according to the best of my 
abilities and understanding, agreeably to tlle Constitution and la1cs of 
the U•nited States; and that I will support and defend the Constitution 
of the United States against all enemies, foreign and domestic; that I 
will bear true faith and allegiance to the same ; that I take this 
obligation freely, without any mental reservation or purpose of evasion ; 
and that I will well and faithfully discharge the duties of the office on 

same sense that had attached to them for centuries in the 
impeachment ti·ials of En°fand. They were u ed as part of the 
well-recognized ternbology of the law of Parliament a (.liS· 
tinguished from the common law. We must bear in mind that 
these terms are used in a section · of the Constitution whicll is 
plainly intended to protect the state against its own serrnnt . 

The two enumerated offenses of trea on and bribery are of­
fenses peculiarly against the state as distinguished from offen es 
against the individual. In construing a clause of this chnructer 
in the Constitution where the whole object is to prot~ct and 
preserve the Government, such a construction should be placed 
upon the language used as will best accomplish the results 
desired. To insist that the technical definition of the criminal 
law should be applied in construing the meaning of the terms 
"high crimes and misdemeanors" is to insist on the narrowest 
possible construction, and loses sight of the object and purpose 
of this clause in the Constitution. To insist that it is impos ible 
to impeach a judge unless he has committed ome indictable 
offense is to say that the people of this country are powerle s to 
remo-rn a Federal judge so long as he is able to keep out of 
jail. While no criminal is fit to exercise the judicial function, 
it does not follow that all other persons are fit to be judges. 
Such a construction is absolutely repulsive to reason and ou"'ht 
not to be and is not a correct interpretation of the term "high 
crimes and misdemeanors." 

Attention is often called to the discussion that took place iu 
the Constitutional Convention between Col. Mason and Mr. Madi­
son in which Mr. 1\ladison suggested that the term "maladminis­
tration" was too vague and the phrase "high ci·imes and mis­
demeanors" was adopted. Attention was called to that by the 
distinguished counsel for the re porn.lent in bis opening state­
ment. 

On the strength of this passage iD Madison's papers it is 
contended that l\fr. Madison did not construe tlle phrase "high 
crimes and misdemeanors" as including maladministration. (3 
Madison's Papers, 1528.) 

We find, however, tllat Mr. Madison in a speech in Congress 
on the 16th day of June, 1780, on the bill to e tabli h a depart­
ment of foreign affairs, in discussing the possibility of abu 'e 
of power by the Executive, said: which I am about to enter. So help me God. 

R. W. ARCHBALD. Perhaps the great danger of abuse in the Executive's power lies In 
Subscribed and sworn to before me this 1st day of February, 1911. the Improper continuance of bad men .in offi ce. But the power we con-
[ SEAL.] E. R. W. SEARLE, tend !or will not enable him to do this, fot· if an unworthy man be 

Clet·k District Court. continued in office by an unworthy President the House of Repre enta-
•th th tives can at any time impeach him and the Senate can remove him, 

Under this state of facts, if we were not dealing Wl e whether the President chooses or not. The danger then consists merely 
Government as one of the parties to the contract, under consti- in this: The Presfdent can displace from office a man whose merits 
t ti 1 l . 't t• h uld b b t d f b a h requfre that he should be continued in Jt. What will be the motives u ona 1m1 a ions t e contract co e a roga e or re c which the President cnn feel for such abuse of his power· and the 
of condition if necessary and the rights of the parties deter- restraints that operate to pre>ent it? In the first place, be will be 
mined in the courts of law. impeachable by the House befo1·e the Senate for such an act of -mal-

If it should be objected that the legal status of the judicial administration, for I contend that the wanton removal of me1·itorious 
officers would subject him to impeachment anu removal from his own 

tenure must be placed Gn a higher ground than an ordinary con- high trust. (4 Elliot's Debates, 375.) . 
tract right by reason of tha solemnities necessary to create the . 
status and by reason of the important and sacred functions of This language clearly demonstrates that Mr. Madi on be-
government with which the judge is charged, we perhaps would lieved that acts of maladminish·ation which were not indictable 
be justified in saying that a fiduciary relation of the highe t were impeachable. 
and mv.st sacred character known to the law is created by the Nowhere in the English law ·of impeachment or in the Consti­
commission of appointment and the oath of acceptance of a tution of the United States or any of the States do we find any 
Federal judge. Under this conception of the status of the judi- definition of impeachable offenses. The language of the Federal 
cial tenure the judge is acting as a trustee. '.rhe subject matter Constitution attempts no definition of impeachable offenses, and 
of the trust is the judicial power of the United States, and the the general term "high crimes and misdemeanors" is not anu 
beneficiaries of. the trust are the people thereof. Given this was not intended to be a definition. · 
status in a court of equity, the trustee, under well-known and Under the State constitutions we sometimes find the added 
well-recognized principles of equitable jurisprudence, can al- terms "mal and corrupt conduct," "corruption in office," and 
ways be remoTed on application of the beneficiary and a show- "maladministration," all general terms without attempting nny 
ing that the trustee is not performing his duties as such trustee technical definition. The reason for this is perfectly obviou , 
in such a manner as to satisfy the conscience of the chancellor and is that the subject matter is not capable of technical defini­
that he is acting for the best interest of the beneficiary. Real- tion. Who i.s wise enough to anticipate every manife tation of 
izing, howe·rer, the manifest impropriety of leaving the question fraud that would give a chancellor juri diction and write it into 
of forfeiting the judicial tenure to the judges, the framers of a statute? It is the effect of acts Uil(ler the circumstances of 
the Constitution wisely proYided a different forum, viz, the each particular case that confers jurisuictlon. So it is with 
Congress to raise and try the question of the forfeiture. We impeachments. No one can tell in advance in wbut way or from 
have now seen that whether we apply principles of law or equity what source the danger may arise which demancls the exercise 
to the statu created by the appointment of the Federal judge of this power. The powet of impeachment is recognized and 
there would be a forum to adjudicate the rights of the parties, authorized in every one of our constitutions, Federal and State, 
and raasoning by analogy we are driven to the conclusion that but the circumstances which warrant the exercise of that power 
the framers of the Con. titution were not unmindful of the im- are not defined and the neces ity for its exercise is in the first 
portance of the subject with which they were deafiug, and in- instance left to the discretion of the Hou se of Representatives. 
tended to and did pro;·ide a forum before which the people of It is an indefinite and broad power incident to sovereignty, and 
the United States could bring their judges and on proper show· its exercise in this country is demanded whenever the agents of 
tng of misbehavior, which demonstrates the unfitness of the sovereignty have acted in such a manner as to de troy their 
judge to continue in office, work a forfeiture of the judicial efficiency in the discharge qf their duties to the soyereign. The 
tenure. existence of this power is necessary to the permanence of the 

HIGH cm:uEs AND MrsDEl\IE,i\.:Nons. I State, and the exercise of the power js necessary wheneyer and 
In the removal section of the Constitution we find the words however the welfare of the State may be threatened by its ciYil 

., high crimes and misdemeanors." These words are used in the officers. 

/ 
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I wi~h at this point to submit for the consideration of the 

Senate th~ record in certain State trials of impeachments, with 
pnrticulm· reference to their holdings ~n the question of whether 
the acts of a judge- must be indictable to be impeachafile, and 
then to make a Ycry brief reference to the trials before the 
Senate of the United States. 
IN THE l'ifA.TTER OF Tim Of1'l'!ACHM.ENT OF ALE~ANDER ADDI SO:'<, ES!l., 

rnESIDENT OF THE COURT OF COMC\ION PLE.iS Ilf '!HE CIRCUIT CO:S-STST­
ING OF WESTMORELAND, FAYETTE, WASHINGTON, A.XD ALLEGHEYY COON· 
'.l.'IES, IN THE STATE OF PENNSYLVANIA, O~ AN lMPEACHMEXT BY THE 
llO SE OF IlEPilESEXTATIIES BEFORE THE SEXATE IN THE YEAR 1803. 

The con titution of the State of Pennsylvania of 1790 gov-
erned this µroceeding, and section 3 of article 4 of said consti­
tution is the impeachment section thereof and provides that 
all civil officers of the Commomvealth shall be liable to im­
peachment for any misclemen.nor in office. 

Section 2 of article 5 of that constitution provides that 
judges shall hold their offices during good behavior, but for any 
reasonable cause which shall not be sufficient ground of im­
peachment the go\ernor may remove any of them on the address 
of two-thirds of each branch of the legislature. 

In the year 1 01 the attorney general of the State of Penn­
syl\ania filed a motion in the supreme court of the State ask­
ing leave to file an fnformation against .Judge .Addison, on the 
ground of misbehavior on the same state of facts as subsequently 
alleged in the articles. The supreme court refused to grant the 
motion because the affidavit did not charge a crime and inti­
mated that there was another remedy applicable to that state of 
facts. .And thereafter the house of representatives preferred 
articles of impeachment against Judge Addison, alleging that he 
had obstructed the free, impartial, and due administntion of 
justice, contrary to the public rights and interests of the Com­
monwealth. (See Addison's trial, pp. 16--6!>, 151-154.) 

The charge, in substance, amounted to a usurpation of power 
in preventing an associate judge from addressing the grand jUl'y. 

The plea interposed by Judge Addison was not guilty. 
l\.Ir. Dallas appeared for the managers, and Judge .Addison 

conducted his own defense, and strenuously insisted that the 
allegations in the articles of impeachment did not charge an 
indictable offense, which was true. 

He was, howeYer, convicted by a vote of 20 to 4. The sentence 
was that Alexander Addison, president of the several courts of 
common pleas in the fifth district of this State, shall be, and he 
is hereby, remoyed from his office of president aforesaid, and 
also is disqualified to hold and exercise the office of judge in 
~my court of law within the Commonwealth of Penngylvania. 
I~ THE MATTER OF TH.El DIPEA.CH!IIE 'T PROCEEDINGS OF EDWA.RD SHIP· 

PE:'{, CHIEF JUSTICE, JASPER YE.ATES AND THOMAS SMITH·, ASSOCIATE 
JUSTICES, OF THE SUPRElIE COURT OF PENNSYLVA.NtA., OY A..."'if IM.PEA.CH· 
IIIEXT BEFORE THE SENATE OF THE COMMO:t..\VEA.LTH", 1805. 

Articles of impeachment were presented against these judges 
of the supreme court, because they adjudged Thomas Passmore 
guilty of a contempt of court and sent him ta jail for 30 days 
::ind fined him $50. 
. It would seem .to be clear that the act charged against the 

judges was not an indictable offense, and yet this question was 
not cyen raised by distinguished counsel for the judges, the 
chief of whom was that great lawyer, Mr. Dallas. 

The judges we.re aequitted on the merits. 
IN THE MATTER OF THE PROCEEDINGS OF THE SEX.ATE A.": D HO"CSE OF 

REPRESE.XTATIVES OF '!IDJ CO~U.10!'."'WEALTH OF l\IA.SSACHUSETTS RELA· 
TIVE TO T1IE I IPEACH~!E.NT OF JAUES PRESCOT'.r, JUDGE OF l'l!.OBA.TE 
OF THE COU.'TY OF MIDDLESEX, 1821. 

This proceeding was had under the constitution of 1780. 
Article 8 of section 2, chapter 1, authorized the senate to hear 
and determine all impeachments made by the house of repre­
sentatives against any officer of the Commonwealth for miscon­
duct and mal::tdministration in their offices. The constitution 
:ilso provides that all judicial officers shall hold their offices 
during good behavior, and also provides for removal by the 
goYernor, with consent of the council, upon the address of both 
hou es of the legislature. 

Under this constitution it would seem that a majority vote 
.was sufficient to convict. 
· February 5, 1821, the house presented 15 articles of impeach­
ment at the bar of the senate. Article 3 charged that Judge 
Prescott held court at his law office and not in any probate 
court and granted letters of administration and warrants of 
appraisal for property and collected greater fees than the law 
allowed. . 

Article 12 charged the judge with advising a gua1·d1an and 
collecting a fee of $5 therefor, an.cl allowing the. charge in the 
account of the guardian as .a proper charge against th~ estate 
for attorney fees. 

From the answer ,of the respondent it appears that the diffi­
culty arose out of a dispute as to the right to collect fees for 
certain services. 

I feel justified in calTing this case to the attention of the 
Senate because of the fact that Damel Webster appeared for 
the respondent and L2muel Shaw appeared as one of the mana­
gers on the part of the house. Of course, neither one of the 
acts alleged in these- counts was indictable. 

It was contended by l\Ir. Webster that the charge must be 
the breach of some known and standing law, the- violation of 
some positive duty, and the power to impeach for other than 
indictable o.ffenses was thoroug:Wy discussed. Mr. Lemuel Sllaw, 
in supporting the articles, said : 

Some difference of opinion may ari e as to the tru.e c<msh-uction and 
effect of these words " misconduct and' maladministration in office " 
as they stand in the constltutien, proceeding probably from the u.m­
biguity and want ot tec.b.nical precision in the words th.em l!lvcs a.nd 
proDably from their connection with the other words in the Emme para­
graph. The latter clause pr<>Yides that the parties so. convicted on 
impeachment shall be, nevertheless, liable to indictment, trial, judg­
ment, and conviction according to the laws ot the land. Perhaps the 
most reasonable construction of these provisions in the constitution 
ta.ken together is that proceedings by impeachment and by indictment 
are bad alio intuita, designed and intended for distinct purposes, the 
one to punish the officer and the other the citizen. It is obvious that 
a person in official station is bound in common with all other citizens 
to obey the laws of the land, and is answerable to the ordinary tri· 
bunals for any violation of them. nut the constitution establishes a 
broad and marked distinction between official delinque-ncies and ofl'enscs 
against social duty. Criminal acts, therefore, may be committed by 
an officer of such a nature as to rend.er bim liable to indictment and 
punishment in the courts of justice and at the same tfme being an 
obv-ious vfolation of his official duty and may render him liable to im­
peachment. Again, other acts may be suppo ed whlcb, as· breaches of 
the laws, would render an officer liable to indictment and punishment. 
bot which do n<>t in any way affect bis official character and duty and 
would not render him liable to impeachment. The position is equally 
sound that acts may be committed by a public officer in. direct violation 
of his official duty which would amount to misconduct and maladminis­
tration in office ·within the intent of the constitution, and wl.:i.ch would 
consequently render the offlc.er -liable to impeachment, and of such a 
nature that the ordinary trtbunals would not take notice of and punish 
them in their usual course of procedure and according to the laws- or 
the land, foe which, therefore, the offender would not be indictable. If 
this construction be true, an act may be punished both by indictment 
and impeachment, or the one or the other ex.clustrcly, according to its 
nature and circumstances. 

Judge Prescott was found guilty on article 3 by a vote of 1G 
to 9, and on article 12 by a vote of 19 to 6, and was -remoyed 
from office. (See Prescott's trial, pp. 7, 165, 180.) 

Mr. Manager HowLA.ND, continuing his argument, said: 
La.st evening I was addressing myself to the proposition tllat 

inilictability wa.s not a condition precedent to impeachability, 
and I had called the attention of the Senate to two leading 
State cases-that of Judge Alexander Addison in Pennsylvania. 
in 1803 and that of .Judge James Prescott in 1\Iassachus-etts Lil 
1821. Continuing the citation of· precedents in support. of the 
proposition laid down I now call the attention of the Senate to 
the case of J udge George G. Barnard, justice of the Supreme 
Court of the State ot New York in 1812. 
I~ THE MATTElt OF TltE lMP:EACHME.-T OF GEORGE G. RAil~.A.IlD, .Tt;"STICE 

OF THE SUPREME COURT OF THD STATE Oll' NEW YORK, 1872. 

In connection with this case I want to can the attention of 
the Senate to the fact that under the constitution of N"eW York 
tJle judges of the court of appeals sat as members of the im­
peachment court together with the senate. 

J udge George G. Barnard, justice of the Supreme Court of the 
State of New York, was impeached by the house of representa­
tives, who presented 38 articies of impeachment, and the thirty­
seyenth article contained 15 specifications thereunder. 

The allegations in. the various counts a.re all cha.rged as mal 
and corrupt eonduct, and se\eral of the counts extend or relate 
to transactions occurring during a pre\"'ious term of office, to 
which counts the respondent interposed a plea to the jurisdic­
tion, claiming that he could not be held accountable in this 
proceeding for acts done during the previous term. The court, 
however, overruled his plea by a vote of 23 to 9, holding that he 
could be held as a matter of law for acts done during a preyions 
term. 

A careful renew of the acts al1eged ::is mal and corrupt con­
duct in this case will disclo e that none of the allegations would 
sustain an indictment. 
.. I am a:nab1e to find in the constitution of 18;16 and the affiend­
ments thereto- in force at the time of this trial :my enumeration 
of the grounds for the impeachment of judges. The constitu­
tion of 1821, article 5, section 2, pro\ided that the assembly 
should have power of impe::rching all civil officers- of the State 
for mal and corrupt conduct in office- and for high crimes and 
misdemeanors-. I take it, however, that the adoption of the 
constitution of 1846 absolutely abrogated the constitution of 
1821, so that in the Barnard t r iaJ, while they used the language 
of the constitution of 1821 and charged mal and corrupt con­
duct in office, that language has no constitutional force and 
effect in the proceedings and was simply descriptive of those 
acts wllich the house of r epresentatives believed to be impeach­
able. 
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Tbe same old que tion of power to impeach for other thau 
indictable offenses was argued very thoroughly. Mr. Van Cott 
in pre entiug the case for the managers, on page 243 of volum& 
1, makes a statement of the t~st which should be applied in the 
proceeding, ·and which was subsequently applied in my judg­
ment by the court. 

Now, I have stated some of the general principles applicable to this 
case. I have stated a few of the orders, and it is now for this court, 
sitting, to define judicial good behavior and judicial bad behavior; to 
make tbe precedent which shall govern in all tbe future and make 
our future clear or make it anything but clear to us; to say that the 
conduct of the judge in these cases is lawful conduct, is good behavior, 
and sanction it as a safe and lawful precedent, or whether the court 
will condemn it and will say that there shall not be infused into the 
civilization and into the judicature of this State the morals of the 
Barbary coast and of the Spanish Main, for these proceedings were 
as mere buccaneering and lawless expeditions against persons and 
property as were ever pursued by pirates upon the high seas. 

I would like particularly to call the attention of the Senate 
to article 37 and the specifications thereunder, which charges 
respondent with deporting himself in a manner unseemly and 
indecorous, using language coarse, obscene, and indecent, and 
using the process of the court to aid and benefit his fTiends and 
favoring suitors and counsel, and treating counsel in a coarse, 
indecent, -arbitrary, tyrannical manner, and was guilty of con­
duct unbecoming the high position which he held, tending to 
bring the administration of justice into contempt and disgrace. 
These general allegations are laid mote definitely i:.1 tlle speci­
fications which follow. 

It is perfectly apparent from the reading of these al1e~ations 
that no indictable offense is charged, yet the court, by a vote 
of 24 to 11, found the respondent guilty under the thirty-se-renth 
article. 
I~ THE MATTER OF THE IMPfilCHMEXT OF SHERMAN P.iGE, A JUDGE OF 

THE DISTRICT COURT IN AXD FOR THE COU::-iTY OF MOWER, STATEJ OF 
MINKESOTA, 1878. 

'l'en articles of impeachment were presented by the house of 
representatives and tried before the senate, charging malicious, 
arbitrary, and tyrannical use of power, and citing specrnc in-
stances of the same. . 

Under the constitution of r,iinnesota judges were impeach­
able for corrupt conduct in office or for crimes and misde­
meanors. 

Article 5 charged that the said Sherman Page needles ly, 
maliciously, and unlawfully, with intent thereby to foment dis­
turbance among the inhabitants of said county of l\Iower, and 
with further intent to insult and humiliate one George Bnird, 
then sheriff of said county, issued two orders or commands to 
the sheriff, in substance directing him to quell riots and pre­
sene the peace, and threatening him in case he disobeyed. 

On June 5, 1878, Hon. Cushman K. Davis, counsel for the re­
spondent, moved to quash article 5, saying: 

Tl1e senate will perceive that we pl'OvidE-d in the first sentence cf 
our answer to article 5 that the article is insufficient in law of itself 
and charges no crime. For those reasons, whether a motion to quash 
be desigJJ.ated in that way or whether it is bringing a demurrer to the 
sufficiency of that artic!P- or whether it is a demurrer to prnof is im­
material. I ask that this article may be dismissed from the considera­
tion of the senate and from our own. (See Page trial, p . 623, 1st vol.) 

The question teing taken on the motion to quash, it was de­
feated l>y a vote of 21 to 15, and by that action of the senate 
was held good in law, a lthough it did not charge a crime. 

On the merits of the case judgment of acquittal was entered. 
IX THE MATTER OF THE IMPEACHMENT OF THE HON. E. ST. J:ULIEX COX, 

JUDGE OF TIIEJ NINTH J UDICIAL DISTRICT OF MIN NESOTA, BEFORE 
THE SENATE OF MINNESOTA AS A HIGH COURT OF IMPEACH:\IEXT, 1882 . 

The constitution of .Minnesota provided for the impeachment 
of judges for corrupt conduct ill office or high crimes and mis­
demeanors in office. The house of representatives preferred a 
long list of articles of impeachment, charging specific instances 
of intoxication and averring that the use of intoxicating liquors 
had rendered the judge incompetent and unable to discharge the 
duties of said office with decency and decorum, faithfully and 
impartialJy, to the great disgrace of tbe administration of pub­
lic justice, and so forth, by reason whereof he was guilty of 
misbehavior in office and of crimes and misdemeanors in office. 

It will be noted that the acts alleged are not charged in the 
exact language of the constitution, but the allegation is that the 
respondent was guilty of misbehavior in office and of crimes and 
misdemeanors rather than of corrupt conduct in office and of 
crimes and misdemeanors, which is the language of the Minne-
ota constitution. To these articles of impeachment the re­

spondent interposed a demurrer attacking their sufficiency in 
law. This demurrer was overruled to all of the articles except 
to article rn, which was sustained. 

Tl.le respondent thereafter pleaded to the merits, and trial 
\Yas had and be was found guilty of misbehavior in office and of 
crimes and mi ·demeanors in office on seven of the articles, and 
was i·emo,·ed from the office of district judge ·of the State of 

Minn~sota and disqualified for and during the full periou of 
three years to hold the offic~ of judge of the district court . of 
the State of .Minnesota and of all other judicial offices of honor 
trust, or profit in the State for the ·period of three years fro~ 
the date of the judgment. 

At the time of these proceedings drunkenne s was . not a~ 
i.J?.dictable offense in 'the State of .Minnesota, although there llas 
smce been passed a law making drunkenness an indictable 
offense. 

li\IPEACHllEKT TRIALS IN THE UNITED STATES SE."ATEl. 

IX TH.E MATTER OF TIIE HIPEACHllIE:XT OF SENATOR WILLIA:\! BLOUXT. 

Coming now to the impeachment trials before the Sena.~e of 
tlle United Sta tes, the first cuse is that of Senator William 
Blount, in 17DD, who was impeached for high crimes and mis­
demeanor , but the acts chp.rgeu were not indictable. The ca ·e 
turned on the que tion of whether or not a Senator was a ciYil 
officer of the United States, but the power of impeachment was 
ably discussed in the argument. 

l\Ir. Jared Inger oIJ, of counsel for the respondent and who 
was. a i;nem?er of. the Constitutional Convention from Penn,yl­
vama, . rn d1scussrng the remo-rnl ection of the Constnution 
said ( U. S. Annals of Congress, vol. 8, p. 2286, 5th Cong.) : ' 

I add that I conceive that proceedings uy impeachment are restricted 
not only to civi_l officers, but that the only causes cognizal>le in this 
mode of proceedmg are malconduct in office. 

Anc.1 again, on page 22 8, he said: 
Uy argument is tbat what in England is Raid to be the most nroper 

and bas ~een the most usual in this particular is, by the Constitution 
of the Umted States, the .e~clusive grant of proceeding by impea cbme;:it. 
At least that none but civil -officers of the United States are liable to 
be thus pro~eeded against. I do not say tliat the power is limited to 
malconduct rn office. 

I also insert here one paragraph from the plea drawn by }.Ir. 
Ingersoll and Mr. Dallas-
that although true . it is that be, the said William Blount. was a 
Senator of. the . Umted States from the State of Tennes ee at the 
several penods .m ~~e. said . articles of impeachment referred to; yet 
that he, the said \\ii ham, is not now a Senator and is not nor was 
at .the several perio~s so as aforesaid r efened to an offi er of the 
Umted St8:tes; nor 1s he, the said William, in any of said articl~s 
charge~ with hav!n~ committed any crime or misdemeanor in the 
execut10n of. anl'. ~1v1l office held under the U~itcd States or with any 
malconduct rn c1v1l office or abuse of any pubhc trust in the execution 
thereof. (U. S. Annots., 8tb v., p. 2247.) 

'These quotations show that Mr. Ingerson beli2rnd that mal­
conduct in office was impeachable without reference to the 
indictability of the act. 

Mr. Harper, who. later defended J~dgc Chase, was one of the 
managers. In closmg the argument m the Blotmt case, he aid 
(p. 2316) : 

It se~ms to J?le, on the contrary, that the powe1· of impeachment bas 
two obJects: Fust, to remove persons whose misconduct may have ren­
dered them unworthy of ret~i~ing their' offices. and, secondly, to punish 
these offenses of a ~~re poht1cal nature which, though not susceptible 
of tha t exact defimt10n whereby they might be brouobt within the 
~phere of orui1!ary tribun:ils, are yet very dangerous" to the public. 
These offe:nses, In the English law and in our constitutions which h ave 
IJorrowed 1ts phraseology, are called "high crimes and misdemeanors." 

As bearing upon the meaning of the term "high crimes and 
misdemeanors," it migllt be interesting to note that in the 
Sena.te on the th of July, 1797, as a result of the proceedings 
previously held to expel Blount for the offen-::es for wbicb Ile 
was subsequently impeached by the House, it was resolved : 

That Wi1liam Blount, Esq., one of the Senators of the United 
States, having been guilty of a high misdemeanor entirely inconsistent 
with his public trust and duty as a Senator, be and he herebv is 
expelled from the Senate of the · United States.' (Wharton's State' 
Trials, p. 202.) · 

This quotation froin tbe proceedings jn the Senate shows the 
sense in which the term "high misdemeanor" was used by the 
Senate in its resolution of expulsion a.nd is a precedent clenrly 
in point on the proposition that the word "misdemeanor" as 
usecl in parliamentary proceedings does not nece sarily refer to 
indictable offenses. 

IN TUE MATTER OF TIIE IMPEACH U E NT OF JUDGE PICKERIXG. 

The next impeachment proceeding is that of Judge Pickering, 
Federal judge in 1803. 

He was impeached for refusing to allow an appeal in a certnin 
matter and for drunkenness. He did not appear in person, but 
his son asked leave to file an answer in which he claimed thnt 
his father was insane, and certain affidavits were presented to 
substantiate this claim. He was found guilty on all th coUllts 
and removed from office. It certainly can not be claimed tlln t 
drunkenness was an indictable offense, and yet, much to ruy sur­
prise, I find in the brief of counsel in the case at bar that they 
attempt to make that claim. I submit that matter, however, to 
the judgment of the Senate. It is the first time I have ever 
heard that comment made on the Pickering case, with the possible 
exception of Ur. Harper in the Chase case, who qualifies it very 
materially. · If it should be contended that Pi'ckering was im: 
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peached ·on account- of hls insanity, it certa.inly · wotild not be 
contended tllat insanity was an indictable offense. If it is held 
that thls case was -decided on the proof that Pickering was 
insane, then the case is an authority for the position that the 
proof of moUve is not essential to a conTiction under an im­
peachment · charge. 

IN TUE MATTER OF THEJ lliPEACH)JENT OF Jt::DGE CHASE. 

The next case is that of Samuei Ohase, Associate Justice of 
the Supreme~Court, 1805. . 

The articles charged injustice, partiality, arbitrary power, 
rude and contemptuous conduct, and so forth. 

None of the acts charged were indictable, and Judge Chase 
eontended that he could not be impeached for offenses not 
indictable. Counsel for the judge did not go to this extent, 
nnd practically· abandoned the contention, and the juUge . was 
acquitted on the merits. 

Mr. Robert G. Harper, in closing the argument for Judg~ 
Chase, said (Hinds' Precedents, 'VOL 3, pp. 766-767) : 

The honorable gentleman who opened the case on the part of the 
prosecution cited the case of habitual drunkenness and profane swear­
ing on the part of the judge as an instance of an offense not indictable 
and yet punishable by impeachment. But I deny his position. Habitual 
drunkenness in a judge and profane swearing in any person are indict­
able offenses. And if they were not, still they are violations of the 
law. I do not mean to say that there is a statute against drunkenness 
and profane swearing. But they are offenses against good morals, and 
as such are forbidden by the common law. They are offenses in the 
ight of God and man, definitive in their nature, capable Qf precise 

proof, and a clear defense. 
In concluding a short discussion of the Pickering case, Mr. 

Harper said: 
'.rhis case therefore proves nothing further than that habitual 

drunkenness is an impeachable offense. 

In concluding a discussion of the Addison case, :Mr. Harper 
said: 

nut I am free to declare that if Judge Addison's colleague did possess 
those rights, and if he did arbitrarily prevent and impede the exercise 
of them by an unconstitutional exertion of the powers of his office, 
he was guilty of an offenee for which he might properly be impeached, 
because he must in that case have acted in express violation of the 
constitutions and laws. 

In the foregoing statements Mr. Harper takes the position 
that offenses against good morals, habitual drunkenness, usurpa­
tion of power, are impeachable offenses, and in so doing clearly 
abandons the position that indictability is a conuition precedent 
to impeachability. 

IN THE MATTER OF THE UIPEACHl\IE:o;T OF J UDGE PECK. 

The fourth case was that of James H. Peck, a United States 
judge, in 1830 . 

He was impeached for " high misdemeanors in office," for 
imprisoning a Jawyer for contempt of court. 

His answer conceded the liability to impeachment on facts 
which would not be indictable in the followiug \vords (par. 3, 
p. G2, Peck's Trial) : · 

If the court erred in adjudging and punishing it as a contempt, was 
it an innocent error of judgment on the part of the court or was it a 
high misdemeanor, because willfully and knowingly done in violation of 
l::tw and with the intention imputed by the article of impeachment, to 
wit, wrongfully, arbitrarily, and unjustly to oppress, imprison, and 
otherT\'ise injure the said Luke E. Lawless under color of law? 

This respondent presumes that it is only by making good the affirma­
tive of the last proposition that the impeachment against him can be 
sustained. · 

Clearly admittillg that indictability is not a condition prece­
dent to impeachability. 

IN THE ~IATTER OF THE BIPEACHMENT OF JUDGE HUMPHREYS. 

The fifth case was that of West H. Humphreys, a Federal 
judge, in 1862. 

Humphreys was charged with making secession speeches, and 
in two of the seven articles was charged with treason. 

l\Iaking secession speeches was not an indictable offense, and 
the Senate voted separately and found him guilty on each arti­
c:le, so that this case is an authority that indictability is not a 
necessary element to ·sustain impeachment. 

l::IIPEACHMENT OF PRESIDENT JOHl'SO.N. 

Jn the impeachment trial of Andrew Johnson he \r'as charged 
with sundry and dh·ers acts, several of them alleging that he 
had violated the provisions of the law known as the "tenure of 
office act," and which under the terms of the act probably con­
stituted an indictable offense. 

The celebrated swing-around-the-circle article, charging him 
with making incendiary speeches, of course did not charge an 
indictable offense, but the Senate in the consideration of the 
various articles did not come to a \Ote upon this particular 
article, for after they had Yoted on three articles the Senate 
adjourned without day. 

In tills connection I wish to quote a few sentences from the 
.11rgument of Mr. Tha<l<leus Stevens in closing the t.lebate in the 

House on the resolution impeaching President .Johnson (Globe, 
p.1399) : 

Impeachment under our Constitution is very different from impeach· 
ment under the English law. The framers of our Constitution did not 
rely for safety upon the avenging dagger of a Brutus, but provided 
peaceful remedies which should prevent that necessity. England had 
two systems of jurisprudence-one for the trial and punishment of 
common offenders, and one for the trial of men in higher stations, whom 
it was found difficult to convict before the ordinary tribunals. The lat­
ter proceeding was by impeachment or . by bills of attainder, generally 
practiced to punish official malefactors; but the sy tern soon <legenerated 
into political and personal persecution, and ·men were tried, condemned, 
and executed by this court from malignant motives. Such was the con­
dition of the English laws when our Constitution was framed, an<.l the 
convention determined to provide against the abuse of that high power 
so that revenge and punishment should not be inflicted upon political or 
personal enemies. Here the whole punishment was made to consist in 
removal from office, and bills of attainder were wholly prohibited. We 
are to treat this question, then, as wholly political, in which if an officer 
of the Government abuse his h·ust or attempt to pervert it to improper 
purposes, whatever might be his motives, he becomes subject to the im­
peachment and removal from office. The offense being indictal.Jle does 
not prevent impeachment, but is not necessary to sustain it. . 

I will also quote from the opip.ion of the Hon. George F. 
Edmunds in the trial of An.drew Johnson, Supplement Congres­
sional Globe, page 428 : 

In my opinion this high tribunal is the sole and exclusive judge of its 
own jurisdiction in such cases, and that, as the Constitution did not 
establish this procedure for the punishment of crime, but for the secure 
and faithful administration of the law, it was not intended to crnmp it 
by any specific definition of high crimes and misdemeanors, but to leave 
each case to be defined by law, or, when not defined, to be decided upon 
its own circumstances in the patriotic and judicial good sense of the 
Representatives of the States. Like the jurisdiction of chancery in cases 
of fraud, it ought not to be limited in advance, but kept open as a great 
bulwark for the preservation of purity and fidelity in the administration 
of affairs, when undermined by the cunning and corrupt practices ol low 
offenders or assailed by bold and high-handed usurpation or defiance, a 
shield for the honest and law-abiding official, a sword to those who per­
vert or abuse their powers, teaching the maxim which rulers endowed 
with the spirit of a Trojan ca,n listen to without emotion, that ··kings 
may be cashiered for misconduct." 
I~ THE MATTER OF THE Il\IPEACHMENT OF WM. W. BELKN.a.P, SECRF'l'ARY 

OF WAR. 

This case has no bearing on the propositon of law under dis­
cussion, but is clearly an authority that the Senate will hold 
jurisdiction to try an ex-civil officer who is a private citizen 
for acts done in office. The fact that jurisdiction is determined 
by a majority, and conviction requires two-thirds is important 
only in so far as the jurisdictional question might affect the 
final vote on the merits. .Applying the precedent established by 
the Belknap case to the case at bar, if the Seuate has jurisdic­
tion to try a private citizen for acts done when in office, it cer­
tainly has jurisdi<:tion to try a circuit judge for acts done as 
district judge where there has been continuity of service of 
the same character. 

I~ THE MATTER OF THE Ii\IPEACHillE~T OF JUDGE SWA.Yl'fE. 

In this case an elaborate brief was filed which, though signed 
by counsel for the respondent, was most carefully and politely 
disowned by them. (Hinds III, p. 454.) It was contended in 
the brief that indictability was a condition precedent to im­
peachabilty-a position which was not urged by counsel for the 
respondent at the trial, I am glad to be able to quote from 
the brief of counsel in the pending trial to substantiate the 
claim that in the Swayne case the proposition that indictability 
was a condition precedent to impeachability was entirely aban­
doned. (Respondent's brief, p. 39.) 

On reading the proceedings in that trial (Swayne) we are unablo 
to find that counsel for Swayne discussed at aH the Question whether 
it was necessary for the conviction of their client that it should be 
charged and proven tpat he had committed an indictable offense. 

Mr. President, we have shown that the doctrine that indkta­
bility is a condition precedent to impeachability finds no con­
stitutional warrant to sustain it, is antagonistic to any proper 
conception of the object and purpose of impeachment, and is 
absolutely repudiated by an unbroken line of precedents, both 
State and Federal. We therefore conclude that the power· to 
impeach is properly invoked to remove a Federal judge when­
ever, by reason of misbehavior, misconduct, malconduct, or mal­
administration, the judge has demonstrated his unfitness to con­
tinue in office, and with confidence in the correctness of our 
judgment we await the decision of the Senate. 
ARGUMENT OF l\IR. NORRIS, ONE OF THE MANAGERS 

ON THE PART OF THE HOUSE. 
l\Ir. Manager NORRIS. Mr. President, I shall not weary the 

Senate with any further discussion of the facts as they have 
been dev:eloped in this case. My colleagues who have already 
addressed ' the Senate have analyzed and ~onsidered the evi­
dence in all of its various phases. I desire, however, to briefly 
state my views on some of the legal questions of the case that 
have arisen in this trial. 

In some of the articles of impeachment the respondent is 
charged with misbehavior in office, and it is claimed, as fa r 
as these articles are concerned, that he is not guilty of any 
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offense which would properly be the subject of a ·prosecution by 
indictment or information in a criminal court. It is strenu­
on ly argued by attorneys for respondent that an impeachment 
Jies only for offenses which are criminal in their nature and 
which ccmld legally be the subject of prosecution by indict­
ment. 
WHAT OFFEXSES, PARTICULAr.LY AS APPLIED TO JUDGES OF THE UNITED 

S 'l'ATES COt:'RTS, ARE U!J?EACH.!..BLE w:-;DER THE CO~STITUTIO-·? 

The Constitution provides (Art. Ir sec. 2) that the Hou e of 
Repre •entatives shall have the sole power of impeachment, and 
in ection 3 of the same article it is provided that the Senate 

1
shaJI ha.v-e the sole power to try all impeachments. It is un­
disputed, an~ indeed ha never been questioned, that to remove a 
United States judge from office two things are -essential: First, 
he must be impeached by the House of Representatives; and, 
second, he must be tried and convicted by the Senate upon the 
articles of impeachment presented by the House. There is no 
other way pro ided by the Constitution of the United States for 
the removal from office of a judge. In the consideration of this 
subject I shall draw u distinction between a judge of the United 
States court and all other civil officers of the United States. I 
shall demonstrate from the Constitution itself that a jadge of 
tbe United States court can properly be impeached, convicted, 

1 and removed from office for any act from treason down to con­
' duct that tends to bring the judiciary into disgrace, disrespect, 
or di repute. 

Section 4 of Article II of the Constitution reads as follows: 
The President, Vice President, and all cfvil officers of the United 

Sta tes shall be removed from office on impeachment for and conviction 
of treason, bribery, or other high ct"i.mes and misdemeanors. 

It will be noted that this provision of the Constitution applies 
,to all civil officers of the United States alike. It is undisputed 
that it includes judges, and were there no other provision of 
,t;he Constitu,tion applying particularly to the conduct or the 
.te:Q.ure of office of judges then there would be no distinction 
.f?etween the impeachment and trial of judges and any other 
civil officer, including the President and Vice Pre ident. But 
'section 1, Article III, so far a:s the same is applicable to this case, 
provides: 
~ The judges, both of the Supreme Court and inferior courts, shall hold 
their offices during good behavior. 

1 This provision of the Constitution, it will be obverved, applies 
only and exclusively to judges. It has no relation to any other 
. ~vil office:f of the Government, and if we are not to nullify it 
entirely we will find that it bears a very important part in the 
•c·onsideration of the particular branch of the case under discus­
~ion. I desire the Senate to continually bear in mind and to 
'faithfully observe at all times during the consideratlon of this 
'subject, that in the. construction of any legal document or instru­
ment the court will so construe it as to give life and vitality to 
every part of the instrument,. if it can reasonably and logically 
do so. It is our duty to construe these two provisions of the 
Constitution together, and, if possible, to give equal vitality and 
life to them both. 

Most of the civil officers provided for by the Constitution have 
a definite fixed term, but the judges hold office during good 
behavior. Much of the contention arises 01er whnt is meant 
in section 4, Article IIY by the word "misdemeanor." It is 
contended by the respondent that this word is intended only to 
apply to such offenses as are indictable and punishable under 
the criminal law, and that a judge can not be impeached and 
removed from office unless his offense, whatever it may be 
called, is at least of so high a degree as to make it criminal 
and indictable. This construction, if adhered to, absolutely 
nullifies that provision of section 1, Article IlI, above quoted, 
which pro~ides that judges shall hold their offices during good 
behavioT. If judges can hold their offices only during good 
behavior, then it necessarily and logically follows that they can 
not hold their · offices when they have been convicted of any 
behanor that is not good. If good behavior is an essential 
to holding the office, then misbehavior is a sufficient reason for 
removal from office. And if, therefore, we give full life and 
vitality- to both of these provisions of the Constitution, we must 
hold that the lack of good behavior, or misbehaVior, mentioned 
in section 1, Article III, is synonymous with the word "misde­
meanor " in section 4, Article IIr in all cases here the offense iB 
le in magnitude than an indictable one. 

This view of these provisions of the Constitution has been 
sustained by practically all of the leading law writers upon the 
subject. It has also been sustained by the Senate in the trial 
of prior impeachment cases that have taken place. John Ran­
dolph Tucker, in his Commentaries cm the Copstitution (VoL I, 
sec. 200}, after discussing the question at S(}~e len~th and 

enumerating many offenses that are impeachable, ·uses thi 
language: 

But if he decides unconsajentiously-if • he decides contrary to- his 
hon~ t convictions from corrupt partiality-this can not be "'OOd be­
havior an~ ~e ~s impeachable.. Again, i! the judge is dt'unke~ on th 
bench, this IS 111 be!J.aylor', for. which he is impeachable, and all ot 
these are generall.Y crlIIlmal or misdemeanors, for misdemeanor is a syno­
nym of misbehavior. • • • To confine the impeaehablc offenses to 
those which are made crimes or misdemeanors by statute or other pe­
ciftc law would too much constrict the jurisdiction to meet the objects 
proper of the Constitution, which was, by impeachment, to deprive of 
office those who by act of omission or commission showed great and 
1fagrant dlsqualification to hold it. 

George Ticknor Curtis, in his work on the Constitutional His­
tory of. the United States (p. 4Sl), in discu sing impeachment, 
uses this language : · 

The ob-ject of the proceedings is to ascertain whether cause exists for 
removing a public officer from office. Such a cause may be found in 
the f:rct that, eith~l" in the discharge of his office or aside from its 
functions, he has violated a law or committed what is technicalJy de­
nominated a crime. But a cause for removal :from office may exist 
where no offense against positive law has been committed. 

Watson, in his work on the Constitution ("rol. 2, p. 1034), 
takes the same position and says that the word " misdemeanor " 
is tile same as "misdeed, misconduct, misbehavior voluntary 
transgression." Practically the same position is taken by Fos­
ter in his work on the Constitution, in section 93. 'rhis posi­
tion is sustained by a full re-view of the question in the Ameri­
can and English Encyclopedia of Law, but these cases have 
already been called to the attention of the Senate. These cita­
tions showed that the Senate has in the past found officials 
guilty where the crime charged was not an indictable offense. 

In Black on Constitutional Law, second edition, pages 121 and 
122, it is said : 

Treason and bribery a.re well-defined crimes. But the phrase " other 
hig~ crimes and .misdemeanors " is so very indefinite that practically 
it is not susceptible of exact definition or limitation, but the power 
of impeachment may be brought to bear on any offense against the Con· 
stitution or the law which, in the judgment of the House is deservin" 
of punishmE!nt by this means or is of such a. character ae 'to render the 
party accused unfit to hold and exercise his office. It is ot coul"se prt­
marily directed against official misconduct. Any gross malversation in 
office, whether or not it is a punishable offense at law, may be made the 
ground of an impeachment. 

Further on the same writer says : 
It will be observed that the power to determine what crimes are im· 

pea.chable rests very much With Congress; for the House before pre­
ferring articles of impeachment, will decide whether the 'acts or con­
duct complained of constitute a " high crime or misdemeanor " and the 
Senate in trying the case will also have- to consider the same question . 
EVEN IF WE ADllIT " MISDEMEANORS " AS USED L.'i SECTION 4, ARTICLE. Ir, 

APPLIES ONLY TO INDICTABLE OFFENSES, YET A J'UDOFl CAN BE I!UPEACHED 
FOR MISBEHAVIORS OF A LESS GRADE THAN INDICTABLE OFFENSES UNDim 
SECTIO~ 1, ARTICLE III. 

But suppose, for the sake of argument, it be admitted that 
"misdemeanors " as used in section 4, Article II, was intended 
by the framers of the Constitution to exclude all offenses that 
were not indictable under the law, it would: still not necessarily 
f Uow that judges could not be impeached and removed from 
office for misdeme~ors of so low a grade that they were not 
fuuictable. Th.is section simply provides that all the civil offi­
cer .:- of the United States shall be removed from office on im­
peachment for and conviction of treason, bribery, and other high 
crimes and misdemeanors. If in any other provision of the Con­
stitution additional reasons for impeachment are given of some 
of these specified officers, or additional reasons are given why 
some of them should cease to hold office1 then under such pro­
vision such specified officers could be tried, impeached, and re­
moved even though the offense of which they might be guilty 
was not included in :my of those enumerated in section 4, Arti­
cle II. 
· While I believe the construction placed on " misdemeanors " 
by the respondent is wrong, yet they have not made a de­
fense to the various charges o1' misbehavior in office, m-en if 
we accept their construction of the law that misdemeano1·s in 
this section means only indictable offenses. If, for instance, the 
President was expressly excluded from the officers named in 
this · section, then I concede there woul<l be no way under the 
Constitution for him to be impeached, tried, and remo1ed from 
office, because there is no other proyision of the Constitution 
that provides for any ofl:'en e on the part of the President or 
limits his tenure of office excepting the expiration of his i·ef'l'u­
lar term. But if judges were expressly eliminated from thi 
section and it read "all civil officers of the United State except 
judges, and so forth," it '\\Ould not follow that they could not be 
impeached, convicted of misbehaYior, and removed from office, 
been.use section 1, Article IlI, expressly provide that they shall 
only bold their offices during good behavior. In other wor~ 
our forefathers in framing the Constitution have wi ely seen 
fit ·to provide for a requisite of holding · office on the part of a 
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judge that does not apply to other civil officers. The reason for 
this is apparent. The President, Vice President, a.nd other civil 
officers, except judges, bold their positions for a definite fixed 
term, and any misbehavior in office on the part of any of them 
can be rectified by the people or the appointing power when the 
term of office expires. But the judge has no such tenure of 
office. He is placed beyond the power of the people or the ap­
pointing power, and is therefore subject only to removal for mis­
behavior. Since he can not be removed unless he be im­
peached by the House of Representatives, tried· and convicted 
by the Senate, it must necessarily follow that misbehavior in 
office is an impeachable offense. 

Any authority that has been cited by the respondent which 
shows or tends to show that a President, Vice President, or other 
civil officer other than a judge can not be impeached except the 
offense is at least of the grade of a misdemeanor that is 
indictable does not apply to the impeachment or trial of a 
United States judge. '.ro hold that an officer whose tenure· of 
office is definite and fixed and who-will necessarily go out of 
office within the course of a year or two should not be impeached 
and removed from office for a misbehavior that does not reach 
in magnitude an indictable offense is entirely different from 
holding that an officer whose term of office ordinarily lasts for 
life should not be so impeached and removed. And our fore­
fathers evidently had this distinction in mind when they applied 
exclusively to judges that provision of the Constitution which 
provides that judges shall hold their offices during good be­
havior. 

If I am not right in my construction of the Constitution, then 
the Congress and the country are absolutely helpless in any_ 
attempt to get relief from a judge who drags the judicial ermine 
down into disgrace, but is careful in doing so not to commit 
any criminal offense. If I am not right in my construction, then 
that provision of the Constitution which says that judges shall 
hold office during good behavior is absolutely nullified, and as 
far as the good behavior part of it is concerned it has no vital­
ity, no life, no effect. The judge who secretly arranges with 
attorneys on one side of a case to make a private argument, 
who not only makes such arrangement but who initiates it, is 
guilty of a misbehavior. Every lawyer knows this; every 
Senator will admit it. Are we helpless in the premises simply 
because such an act is not indictable under the law? ~'he judge 
who is continually asking favors of litigants in his court, if be 
is careful, can not be convtcted. of any crime; but be is guilty 
of a misbehavior. No one will dispute it. He is perverting the 
ends of justice. He is bringing the judiciary into disgrace and 
into disrepute. Carried to its logical conclusion, such conduct 
would soon mean that our judicial system would fall. It could 
not survive. Are we helpless? Must we say that although the 
Constitution says the judge shall only hold his office during 
good behavior, that the House of ·Representatives and the Sen­
ate are unable to apply those provisions of the Constitution 
which provide for impeachment, trial, and removal? If our 
forefathers meant anything when they provided in the Consti­
tution that the judges should hold their offices during good 
behavior, they certainly intended that when the judge mis­
beha ·ma he should be removed from office. Such a construction 
of the Constitution will not violate any principle of law, but, 
on the other hand, it will give full effect to a constitutional 
provision that would otherwise be meaningless and a dead 
letter. Our forefathers wisely, I think, refrained in the Con­
stitution from giving any definition to "crimes and misde­
meanors " and likewise refrained from defining what would be 
nu abuse or a violation of "good behavior." Misbehavior, the 
opposite of good behavior, and I think the proper appellation 
of any conduct that is not good behavior, implies innumerable 
offenses of greater or less magnitude. 

As to what is misbehavior in office must be determined in the 
first place by the House of Representatives when they adopt 
the articles of impeachment. It must be redetermined by the 
Senate when, after listening to the evidence, they pass judg­
ment ·upon the case. I think all will agree that any conduct 
on the part of a judge which brings the office he holds into dis­
grace or disrepute, or which results or has a tendency to result 
in the denial of absolute justice to all persons engaged in liti­
gation in his court, is a misbehavior. Certainly such conduct 
is not good behavior, and the Constitution provides that he 
shall only hold office during good behavior. Therefore it follows 
that in the absence of good behavior on the part of the judge 
he should be removed from office. It is undoubtedl.;- true that 
the House of Representatives, in passing upon articles of im­
peachment and tlle Senate upon the trial of the offense charged 
in such articles, where only misbehavior in office was shown, 

would take into consideration in reaching their conclusions not 
only the magnitude of such misbehaviors but the frequency of 
their occurrence. Where the · evidence shows that a judge is 
continually misbehaving by engaging in conduct and practices 
that bring his office into disrespect and disrepute, the Hou::e 
and the s.enate can not avoid their duty or their responsibility 
by saying that each distinct offense is in itself of small magni­
tude and not indictable. 

An eminent writer on the Constitution has summed up the 
question in the following forcible and appropriate lapguage : 

A civil officer may so behave in public as to bring disgrace upon him­
self and sh~me upon his country, and he may continue to do this until 
his name would become a national stench, and yet he would not be 
subject to indlcttnent by any- law of the United States, but he certainly 
could be impeached. What will those who advocate the doctrine that 
impeachment will not lie except for an· offense punishable by statute do 
with the constltuttonal provision relative to judges which says, 
" Judges, both o! the supreme and inferior courts, shall hold their 
otnce durmg good behavior"? Thls means that as long as they behave 
themselves their tenure of office is fixed and they can not be disturbed. 
But suppose they cease to behave themselves? When the Constitution 
says "A judge shall hol'd his office during good behavior," it means 
that he shall not hold it when it ceases to be good. Suppose he should 
refuse to sit upon the bench and discharge the duties which the Con­
stitution and the law enjoin upon him, or should become a notoriously 
corrupt character and live a notoriously corrupt and debauched life ·1 
He could not be indicted for such conduct, and he could not be removed 
except by impeachment Would it be claimed that impeachment would 
not be the proper remedy in such a case? (Watson on the Constitution , 
vol. 2, pp. 1036, 1037.) 
CM"'i .A. CIRCUIT JUDGE BFJ HIPF.ACHED FOR :MISBEHAVIOR OCCURRING 

WHILE HE HELD THE OFFICE OF DISTRICT JUDGE? 

In this cas~ some of the articles of impeachment charge the 
respondent with offenses committed while he held the ·office of 
district judge. It will be remembered that the evidence dis­
closes that while the respondent was holding the office of dis­
trict judge he was appointed circuit judge. He· passed directly 
from one office into the other and no interim lapsed between 
the time that he held the office of district judge and the time 
when he became circuit judge, which office be still holds. And 
the technical defense is made by the respondent that he can not 
be impeached for any misconduct or misbehavior that occurred 
while he was holding the office of district judge. The change 
was in the nature of a promotion, but the nature of his office 
is practically the same. The Senate will take judicial notice of 
the ·fact that at the time the respondent was district judge he 
had authority and jurisdiction, under the law, to sit as a cir­
cuit judge and to hold circuit court. It is a well-known fact 
that the district judges prior to the adoption of our code prac­
tically did all of the work in the circuit courts. Indeed, in this 
case in most of the particular offenses charged the respondent, 
although a district judge, was engaged in ·the function of hold­
ing circuit court. The Peale case and the Rissinger case were 
cases pending not in the district court, but in the circuit cour4 
and the respondent in each case was the presiding judge. I 
think that the authorities are pratically unanimous that a pub­
lic official can be impeached for official misconduct occuning 
while be held a prior office if the duties of that office and the 
one be holds at the time of the impeachment are practically the 
same or are of the same · nature. The Senate must bear in 
mind, as stated by all of the authorities, that the principal ob­
ject of impeachment proceedings is to get rid of an unworthy 
public official. In the State of New York it was held in the 
Barnard case that the respondent could be impeached and re­
moved from office during his second term for acts committed 
during his first term. And in the State of Wisconsia the court 
held the same way in the impeachment of Judge Hubbell. To 
the same effect was the decision in Nebraska upon the impeach­
ment trial of Gov. Butler. On this point the respondent relies 
upon the case of the State v. Hill (37 Nebr., p. 80). 

In that case the· State treasurer of Nebraska was impeached 
after he had completed his term and retired to private life. The 
articles of impeachment were not passed on by the legislature, 
in fact were not even introduced in the legislature until after 
the respondent had served his full term, and the court tkere 
held that impeachment did not lie; but it expressly approved 
the judgment of the New York court in the Judge Barnard case, 
the judgment of the Wisconsin court in the Judge Hubbell case, 
and the prior judgment of the Nebraska court in the Butler case. 
And the court, in giving its reason, expressly stated that the ob­
ject of impeachment as defined by the constitution of that State 
was to remove a corrupt or unworthy officer, and that inasmuch 
as his term bad expired prior to bis iJ!lpeacbment he was no 
longer in office and the object of the constitution had been at­
tained, and therefore impeachment would not lie. In the case 
at bar the functions of the office held by the- respondent as ais­
trict judge were practically the same as his official functions 
\Yhen he was made circuit judge. They were of the same nature 



1266 CONGRESSIONAL RECORP-SENATE. JANUARY 9, 

and would be directly affected by the same misconduct in office. 
He has held a Federal judgeship continuously during all the 
time of the commission of all of the alleged offenses. 

CO~CLUSION. 

The House in presenting the articles of impeachment were 
performing an official duty. The managers on the part of the 
House have undertaken to carry out the mandate of that body 
without any mu.lice, without any ill wHl, but without f~r or 
faT"or. Like the balance of our fellow citizens, we hold the 
judiciary in the highest respect. We are anxious that the citi­
zenship generally should have for it unbounded respect and un­
limited admiration. We realize that 1t is only by the confidence 
that the people have in pub-lie officials that the stability of our 
institutions can be maintained. When public officials disregard 
their duty and Yiolate the common standards of propriety with 
impunity, the standard of our citizenship is lowered and the 
•ery foundation of our Government is threatened. Of all the 
departments of go¥ernment the judiciary is and ought to be 
held in the highest regard. Our Go¥ernment can not perform 
its full destiny unless the courts are above reproach and the 
judges abave su....c;:picion. 

It is not for the managers to say what the verdict of the Sena t~ 
:shnll be. We have done our best to give yon a fair, honest. and 
impartial presentation of the evidence and the law as we see it 
and understand it. To the best of our ability we have per­
formed our duty. Our responsibility is about ended, and your 
greatest responsibility is just before you. That you will per­
form it without fear, without favor, without prejudice, .and 
render such judgment as you believe to be righteous is our 
earnest belief and our sincere conviction. 
ARGUMENT OF MR. DA. VIS, ONE OF THE MA...~AGEilS ON 

THE PART OF THE HOUSE. 
J.Ur. Manager DA. VIK Mr. President, the issues presented by 

the case before the Senate, whether of law or fact, would seem 
to be neither numerous nor complex. After the e..~haustive and 
able discussion which has been had by gentlemen who hav~ 
already s.poken, only the vain could hope to add anything of 
clarity or adornment to their presentation. I address myself, 
therefore, to the single purpose of showing into how narrow a 
compass the issues may be compressed, and shall make my 
remarks more in the nature of an index than a commentary. 

To simplify the argn.ment, let us admit that none of the acts 
\Vith which the respondent is charged are denounced by any 
express legislative enactment nor are they punishable as c1·imes 
either by statute or at common law; we may go further and, 
for the sake of argument, concede that none of them, if done ' 
by a private indiT'iduaI, would in themselves evince any degree 
oi moral turpitude. Indeed, it is e-ven possible, although diffi­
cult, to conceive th.at in a moment of thoughtlessness, without 
due reflection upon the restraints of his po ition or the necessary 
implication arising from his course, a judge upon the bench 
might commit certain of the indiscretio-ns here alleged without 
an intentional surrender of his judicial purity or a deliberate 
willingness to profit by his exalted stati0n. But when such 
things are done by an occupant of the bench, and being done are 
t"l.)peated and peTsisted in, then in the opinion of the body by 
which these charges are preferred condonatlon i impossible. 
A conrse so contin11ed amounts to gross misbehavior and demon­
strates the unfitness of the man guilty of sneh delinquencies, 
and by such misconduct he forfoits, as we claim, the condition 
of his official tenure~ which is good behavior. The ca.se, when 
all is sa.id, comes to this: Does the proof show the respondent 
unfit to continue in th~ office which he holds, and, if so, has this 
court power, by process of impeachment. to remove him? 

Quite naturally the latter question comes on first to be exam­
ined. When the jurisdiction of the court is eb.a.llenged or the 
sufficiency of an indictment is called in qu.e ti.on it is useless , 
to investigate the facts until these matters are disposed of. 
The issue at once narrows itself down to- the meaning of the 
phrase " high crimes and misdemeanors " occurring in Article IL 
section 4, of the Constitution.; and the respondent now renews 
the oft-repeated contention that thiB language can he used only 
with reference to offenses which, either by common law or by 
some express statute, are indictable .as crimes. This same 
proposition has been so often refuted in the pa.st and has been 
so conclusi\ely disposed of in the course of this a.rgument that 
it is difficult to add more. Every canon of constrnction which : 
can be applied to this·clause of the Constitution negatives the 
position which counsel for the respondent assume. Test it by , 
the context, by contemporary interpretation, by precedent, by , 
the weight of authority, and by that i·eason which is the Ufe of 
every law and the answer is always the same. 

In the first plaee. when we read this c1ause of the· Constitu­
tion, as we are required to do, in the light of the context of the 

instrument we are confronted at once by the ·clause fixing the 
tenure of judges of the Federal courts during good bebu vior; 
and if it be difficult, as counsel for respondent as ert, to en­
large the phrase "high crimes and misdemeanors " so as to 
embrace acts not indictable as crimes, it is certainly far more 
diffic;ult to reshict "good behavior" to the narrow limits fixed 
by the criminal law. To say that a judge need take as the 
guide of his conduct only the statutes and the common law 
with reference to crimes. and that so long as he remains within 
their narrow confines he is safe in his position, is to o\er­
look the larger pa.rt of the duties of his office and of the re· 
straints and obligations which it impoBes upon him. We insist 
that the prohibitions contained in the criminal law by no 
means exhaust the judicial decalogue. Usurpation of power, 
the entering and enforcement of orders beyond his jurisdic­
tion, disregard or disobedience of the rulings of superior 
tribunals, unblushing and notorious partiality and favoritism, 
indolence and neglect-all arc violations of his official oath, 
yet none may be indictable. Personal vices, such as intem­
perance, may incapacitate him without exposing him to crimi­
nal punishment. .And it is easily possible to go further and im­
agine such indecencies in dress, in personal habits, in manner 
aild bearing on the bench, such incivility, rudeness, and insolence 
town.rd counsel, litigants, or wttn.esses, such willingness to use 
his office to serve his personal ends, as to be within rench of no 
branch of the criminal law, yet calculated with absolute certainty 
to bring the court into public obloquy and contempt and to seri­
ously affect the administration of justice. Can it ba possible 
that one who has so demonstrated his utter unfitness has not 
also furnished ample warrant for his impeachment and remo\al 
1n the public interest? 

Stated in its simplest terms, the proposition of counsel is to 
change the language of the Constitution so that instead of read-
ing that- • 
the juqges both of the Supreme and inferior courts shall hold their 
offices durlng good behavior-

It will read that-
the judges both of the Supreme and inferior courts shall hold their 
offices so long as they are guilty of no indictable crime. 

If the latter were the true meaning, is it concei¥able that the 
careful and exact stylists by whom the Constitution was com­
posed would have m~ed an :µnbiguous term to e:\.-press it? 

But counsel ask, What shall be done with that clause which 
provides that in case of impeachment-
th.e pa.rt;y convicted shall nevertheless be liable and subject to lndlct­
men t, trial, judgment, a.n.d punlshmen t according to l:i w '/ 

1 
This they insist is a definition by implication, and signifies 

that the scope of impeachment and indictment is · one and the 
same, although the mode of trial and the penalty to be inflicted 
may differ. We submit, on the contrary, that this clause in- ' 
stead of being a declaration that impeachment and indictment 1 

occupy the same field is a recognition of the tact that the field 
which they occupy may or may not be.identical, and recognizing 
this fact it merely declares that when the field of impeachment ' 
and the field of indictment overlap there shall be no conflict 
between them, but th.at the same offense may be pro{!eeded 
against in -either forum or in both. , 

The light drawn from contemporary speeches and wi-itings 
confirms the position for which we contend. It is true, as 
counsel will point out, that in the Constitutional Convention 
when the word "maladministration" was proposed it was ob­
jected to by Mr. Madison as too vague, and the words " high 
crimes and misdemeanors" were inserted instead; but it is also 
true th.at on the 16th day of June, 1779, when debating in the 
House of Representatives the propriety of giving to the Presi­
dent the right to remove an officer, he said: 

The danger, the~, consists merely in this : The President can displace 
from obice u man whose merit require that he should be continued in 
it. What will be the tnotiv~s which the President c n feel for such 
abuse ot his power und tbe restraints that operate to prevent it? In 
the first place, be fill be lmpeacbable by this House before the Senate 
for sneh an act o innladmlnistrati-0n, for I contend that the wanton 
removal of mffitorious omccrs would subject him to impeachment and 
removal from his own high trust. • I 

His great co-laborer, .Alexander Hamilton, discussing in the 
sixty-fourth number of the Federalist the Senate as a Court of 
Impeaehment, says: 

A well-constituted court for the trial of impeachments ls an object 
not ~or~ to be de.sired than d11ficult to be obtained in a government 
wholly elective. The snb~ects ot its jnrisdictiqn are. those offenses 
which proceed from the mIBcond.uct of public men, or, lll. other words, 
from the nl;>.use or violation of some public trust. They are of a 
nature which may with pecuUar propriety be denominated "political.'' 
ns they relate ehiell.v to Injuries dcme immediately to the soclety 1tselt. I 
• • • ':Yb.at~ it may be asked, ts the true spirit of the 1nstltutlo 
itself'/ Is it not desi.g-ned as a method of national lnquest into the 
conduct of public ~en'! If this be the desl"n of it, w)+Q can so f r·op-- ' 
erly be the inquisitors for the Nation as- the representatives· o the 
Nation themselves? * • • As well the latter {State constitutions) 
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ns the former (the British constitution) seem to have regarded~ ~he 
J)ractico o:f impeachments as a bridle in the hands of the legislative 
body upon the executive servants of the Government. Is not this ~he 
true li~ht in which it Gu"'ht to be reaarded 1 • "' * The necessity 
of a n~merous court for the trial of im.peachmentB is equally dictated 
by the nature of the proceeding. '.rhis can never be tied down by siich 
strict rule~, either in the delineation of the offense by the prosecutors 
or in the construction .of it by the judges as in common cases serve 
to limit the discretion of courts in favo1· of personal security. 

And. again, in the seventy-eighth number of the Federalist, 
when making an examination of the judiciary department, we 
read from his pen tbat-

According to the plan of the convention al! jud.,.es who. may be ap­
pointed by the United States are to hold their offices durmg good be­
havior which is confoL·mable to the more approved of the State con­
stitutions and among the rest to those of this. State. Its prop.riety 
havin"' been drawn into. quetitivn by the adversanes of that plan is. no 
li.,.ht ~ymptom of the rage for objections which disorders their imagrna­
tions and judgments. 1'he standn.rd of good behavior for the continu­
ance- in office of th~ judicial magistracy is certainly one of the most 
valuable of the modern improvements .in the practice <?! gover~ents: 
In a monarchy it is an excellent barrier to the despotism of prmces , 
in a re~nblic it is a no less excellent barrier t~ tbe encroachments ?-nd 
oppressions of the representative body. And it ls th.e best expe<µent 
wh!ch can be devised in any government to seeure a steady, upright, 
and impartial administration of the laws. 

And contu;_uing the same examination in the following paper, 
the seventy-ninth, he goes on: 

The precautions for their responsjbiJity are comprised in the article 
respecting impeachments. They are liable to be impeached for mal­
conduct by the House of Representatives, and tri~d by. the Senate, ~d 
if convicted may be dismissed from office and disqualified for holding 
any further. This is the only provision on the point which is con­
sistent with the necessary indepen.denee of the judicial character, and 
is the only one which we find in our own Constitution in respect to our 
own judges. 

And then evidently treating the word "malconduct" as cover­
ing the whole category of voluntary actions on the part of the 
judge which would go to his judicial character or :fitness. he dis­
cusses the want of a provision for removing the judges on 
account of physical or mental inability. as being the only 
emergency unprovided for. He has in mind chiefly the in­
ability arising from advanced age, and calls attention to the 
difficulty of measuring the faculties of th~ mind and the oppor­
tunity which the attempt would give for the play of pe1:so-nal 
and party attachments and enmities. 

The result-

Says he-
except in the case of insanity must for the most part be arbitrary ; and 
insanity without any formal or express provision may be safely pro- -
nounced to be a virtual disqualification. 

It can be safely said that nothing was further from the minds 
of the men who framed the Constitution than the construction 
here contended for by respondent's counsel. 

Again we may look to the precedents, only to find that the 
word "misdemeanor" has always been treated as having a 
meaning of its own in parliamentary law, and that one im­
peachment proceeding after another bas been based upon 
offenses not within the law of crimes. I do not repeat the 
many authorities for this statement which my colleagues have 
cited. '.rhis body, of course, being a law. unto itself, is bound 
by no precedents save those of its own making, and even as 
to them no doubt has the power which any other court enjoys 
to overrule a previous decision, if convinced of its error. Of 
the cases which have been tried in this Chamber, those- of 
Blount, Pickering, Chase, Peck, Humphreys, and Swayne have 
been pointed out as involving in whole or in part charges not 
criminal in their character. So, also, have many other cases 
tried in similar forums under similar constitutional provisions. 
Persuasive precedents are also to be found in the records of 
those cases investigated by the House of Representatives where 
articles of impeachment were authorized by a vote of the 
House, but for one cause or another were never tried. Such, 
for instance, was the case of Judge Lawrence, of the District 
Court of the United States for the Eastern District of Louisiana. 
During the year 1839 he was charged with the unauthorized 
removal of the clerk of his court and various improper orders 
made in the effort to get possessi-0n of the seal and records in 
the clerk's custody, with refusal to obey mandates of the 
Supreme Court, and with intemperance. The committee which 
investigated these chaTges recommended his impeachment for 
H misdemeanors in office." It is perhaps significant that the 
word "crimes" was intentionally omitted. The report came in 
ns the Twenty-fifth Congress neared its close and no action was 
had. Doubtless the reason why the matter was .never pressed 
is to be found in the fact that on the 3d day of September, 1841, 
Theodore H. Mccaleb was -appointed judge in his room and. 
stead. 

Again, in the year 1872, in the Forty-second Congress, the 
House of Representatives impeached at- the bar of the Senate 
for "high crimes and misdemeanors" Mark H. Delahay, United 

States district judge for Kansns. Benjamin F. Butler headed 
the committee in charge and stated tha.t-

Tbe most grievous charge and that which is beyond all question was 
that his personal habits unfitted him for the judicial office; that he 
was intoxicated off the bench as well as on the bench. 

Although there was a question as to certain alleged corrupt 
transactions, Mr. Daniel W. Voorhees, of Indiana, said that it 
was not proven to the satisfaction_ of several members of the 
committee that there was any malfeas:mce in this regard; but 
Mr. Butler said: 

The committee agree that there is enough in his personal haWts to 
found a. charge upon. · 

Here again the resolution was re_I)orted just as Congress wus 
about to expire, and before any further proceedings could be 
had the successor of Judge Delahay was appointed. 

So also in the case of Judge Durell, of the United States Dis­
trict Court for Louisiana in the same Congress. against whom a 
resolution of impeachment was reported on the ground of hiH 
usu.upation of power in issuing the so-called '' midnight order " 
putting the United States marshal in charge of the building in 
the city of New Orleans in which the State legislature was 
about to assemble. There was no pretense, of course, that this 
act on bis part would have wan:mted an indictment. The 
matter was summed up by l\lr. Benjamin F. Butler in these 
words: 

It seemed to me so gi·oss an exercise of power that if the judge did 
not know he was exceeding his powers be ought to have known_ it; 
and in either case if he did know of course he was wrong, and if he 
dld not know he ought to have known, and therefore he did not 
conduct himself well in office:. ~ 

Pending the proceedings Judge DuTell resigned, nnd for this 
reason only the matter was discontinued~ 

But without stopping to multiply- precedents further, we next 
call attention to the long list of eminent authorities and com­
menators on the Constitution woo uphold the construction for 
which we contend-Story, Cur.tis~ Cooley, Tucker> Watson, Fos­
ter, all these and many more have been cited in the course o-f 
this discussion. Speaking as a lawyer, it mu.st be said that the 
weight of authority in our favor is o-v-erwhelming. 

Last of all we resort to the highest of all canons for the con­
struction of constitutions and statutes alike, viz, "the reason o.f 
the thing." It is true that the frumers of the Constitution in­
tended to create an. independent j-udiciary, but they never con­
templated a judiciary which should be totally i:rresponsibJ.e. 
Regarding public office as a public trust, they found it necessary 
to lodge somewhere the power to determiue whethe-r that trust 
had or had not been abused.. In the- appointment of judges they 
required that the judgment of the President with reference to 
individual fitness should be concurred in by the Serutte, and quite 
naturally they gave to the body which had app1·oved the appoip__t­
ment the power to withdraw that approval and dismiss the offi­
cer when he had shown himself faithless to his trust. In 
requiring first of all a majority of the House of Representath~es 
in order to prefer articles of impeaehm.ent and then two-thirds 
of the Members o-f the Senate present to convict, they hedged 
the power about with all the -safeguards necessary to protect 
th-e upright official and yet leave it sufficient play to preserye 
the- publi-c welfare. Experience has shown how more than ade­
quate the machinery so provided has been to prevent hasty or 
intemperate action. Indeed., it would seem that if the father~ 
erred. it was in making too slow and difficult the process of re­
moving the unfaithful and unfit. I hope-indeed, I believe-that 
this high couTt will never sanction any construction of the Con­
stitution which_ will render it practica1ly impotent for the pur· 
poses of its creation. 

But in the brief filed by counsel for the respondent it is sug­
gested that if an impeachable offense need not be criminal in 
fact it must still be criminal in its nature. It will at once be 
clear tha:t tltis is a d€finition which does not define, and tl.1..at 
the phrase .. criminal in its nature" has no more certainty to 
commend it than has "good behavior." -Recognizing this to be 
true-, counsel go on to sa-y, in the attempt to define their own 
language, that-
!or the same reason, even if the misdemeanors for which impeachment 
will lie are not necessarily indictable offenses, yet they must be of 
such a character as might properly be made criminll.1. 

We are no-t called on to agree with their position as so stated, 
but have no great cause to fear- it. 

We understand a crime or misuemeanor to be, in the lauguage 
of Blackstone--;-

. An act committed or omitted in violation of a public law either for­
bidding or commanding it. 

If the phrase " criminal in nature " means those things 
which might be made crimes by legislative prohibition, e"fery 
act here charged against this respondent comes within the de­
scJ·iption. Certainly Congress could, by express criminal statute, 
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forbid a Federal judge to accept gifts of money from members 
of his .tmr, to communicate in private either orally or by letter 
with counsel in reference to cases pending for decision, to 
request financial favors from parties litigant before him, and 
as to the Commerce Court might well forbid the members of 
that court to engage in the busine~s of hunting bargains from 
railroad companies engaged in interstate commerce. And, cer­
tainly, if such things are not already misdemeanors or miscon­
duct or misbehavior, a statute to forbid them can not come too 
SOOD. 

So much for the law of the case. What of the facts? 
The articles of impeachment call attention to 11 distinct acts 

of misconduct and misbehavior on the part of the respondent 
and close with the thirteenth article drawing _ the necessary 
inference from the specific acts alleged. In point of time they 
may be divided between the service of _Judge Archbald as a 
district judge and his service as circuit "judge and judge of the 
Commerce Court. Five of them occurred during his district 
judgeship, to wit: The appointment of Jury Commissioner 
1Woodward, the Rissinger note and the Honduras gold-mining 
transaction, the John Henry Jones note and the Venezuelan 
land speculation, the Cannon trip and the purse from the mem­
bers of his bar. Those during his circuit judgeship are: The 
Katydid deal, the 1\Iarian Coal Co. settlement, the deal for the 
dump known as Packer No. 3, the transaction with Frederick 
,Warnke, the James R. Dainty-Everhart matter, and the corre­
spondence with Helm Bruce. 

For want of time I pass by those things which occurred dur­
ing his district judgeship and classify again the six occurrences 
charged against him as circuit judge. ;Five of these have to 
do with transactions between himself and officers of railroads 
or · their subsidiaries, and one with the correspondence between 
himself and counsel for a railroJ'l.d company with reference to 
a pending cause. I shall not undertake to repeat what has been 
said as to the details of these transactions nor do I conceive i t 
to be necessary to this caf?e to decide the minor issues of fact 
which are raised as to each of them, such, for instance, as the 
actual value of the "Katydid culm dump,'' which consumed so 
much of the time of this trial. The undisputed or admitted 
facts are all sufficient, and when we come to look to these five 
transactions with these five different railroad companies, they 
present certain points of similarity too striking to escape com­
ment. These points of curious resemblance touch the very core 
of this whole case. 

Take the Katydid, .Marian, Packer No. 3, Warnke, and the 
Dainty-Everhart transactions and observe, first, that Robert W. 
Archbald was commissioned circuit judge of the United States 
and assigned to the Commerce Court on the 31st day of January, 
1911, and that each one of these five transactions originated 
within a year then following and, so far as the evidence shows, 
were the first of their kind in which J udge Archbald had ever 
been engaged. 

Observe, second, that not a single one of them, whether en­
gaged in ostensibly for his profit or not, involved the expendi­
ture on his part of a single dollar or the investment of a single 
penny. His sole contribution in each instance was his approach 
to the officers of the various companies or the hearing he 

·obtained from them for others. 
Observe, third, that in each instance the proposition did not 

originate with himself, but that he was approached by some third 
person who requested him to take up the matter with the rail­
road company; thus Edward J . Williams goes to him about the 
Katydid culm dump and induces him to approach Capt. May, 
Brownell, and Richardson, officers of the Erie Railroad Co. or its 
subsidiary, the Hillside Coal & Iron Co.; George M. Watson or 
some other person interests him in the settle~ent of the Marian 
Coal Co. and the sale of its assets to the Delaware. Lackawanna 
& Western Rai1ron.d Co., and thereupon Judge Archbald pursues 
beyond the point of importunity Loomis and Phillips and 
through them Rine and Truesdale. John Henry Jones, him­
self a man without financial responsibility, fixes his desires 
on the dump known as Packer No. 3, and at his suggestion 
Judge Archbald assumes the duty, again performed with vigor, 
9f obtaining a lease on it from the Girard estate and in­
ducing the consent thereto of the Lehigh Valley Coal Co., 
a subsidiary of the Lehigh Valley Railroad Co. His only 
connection with the proposition, in the language of the testi­
mony, being for the purpose of obtainj.ng a lease from the 
Lehigh Valley Coal Co., of seeing the Girard estate and l\Jr. 
Warriner. Frederick Warnke, having failed in person and by 
counsel to bend George F. Baer, president of the Philadelphia 
& Reading Railroad Co. and t11e Philadelphia & Reading Coal 
Co., an,d ,V. J. Richards, general manager of the latter company, 
to his will, induces Judge Archbald to approach Richards in his 
behalf, and afterwards pays to Judge Archbald $500 upon his 

purchase of certain property the title to which seemed open to 
attack on the part of the Pennsylrnnia Coal Co., a subsidiarv 
of the Erie Railroad Co.; and lastly Edward J . Williams once 
more brings James R. Dainty and Judge Archbald together, and 
!O Jud~e Archbald is once more assigned the duty of procuring, 
If possible, from the Lehigh Valley Coal Co. or S. D. Warriner, 
its vice president and general manager, a lease on a tract of 
land owned by that company and known as the Morris & Essex 
tract. 

And, again, and in the fourth place, it will be noticed that in 
each one of these transactions Judge Archbald called upon these 
railroad companies to do something which prioi..· to his interven­
tion they-bad expressly refused or which was contrary to their 
fixed course of action, and which therefore required something 
more than normal effort. Thus we learn that May and Richard­
son had either refused outright or were indisposed to sell the 
Katydid dump until the respondent went to Richardson by way 
of ~rownell. The Delaware, Lackawanna & Western Railroad 
Co. had not only rejected the claim of the :Marian Coal Co. for 
damages, but was stoutly contesting it in the courts when the 
respondent joined Watson in the effort to force a settlement. 
The Lehigh Valley Coal Co. had definitely refused to lease to 
Madeira, Hill & Co. the banks known as Packers No. 2, No. 3, 
and No. 4 some time before the respondent asked it to assent to 
his acquiring Packer No. 3; and its general man.ager, ~r. Warri­
ner, states that he had never known his company to sublease any 
land leased from the Girard estate except in this one instance to 
Judge Archbald. Richards and Baer had utterly rejected 
Warnke's request for the Lincoln culm durµp, and only after 
other men had tried to help him and failed did Warnke urge 
Judge Archbald on them as his "last shot." And, finally, when 
the respondent once more approached Warriner to get from the 
Lehigh Valley Coal Co. the lease on the Morris & Essex tract for 
James R. Dainty he was promptly told-what undoubtedly he 
already knew-that it was not the policy of that company to 
lease or sell its coal lands. 

In considering this chain of facts it must not for a moment 
be forgotten that Judge Archbald was a member of the Com­
merce Court and that the duties of that court are peculiar in 
that its business is :estricted to a certain class of litigants, and 
that in that court IS concentrated all the litigation of all the 
railroads of the United States engaged in interstate commerce 
ha,ing to do with the rates and facilities afforded by them to 
their shippers. 

I do not mean to impugn the personal integrity of the officers 
of the railroads of this country, whE:lther their names be men­
tioned in this proceeding or not, but I only state what every 
man knows to be true when I say that from the moment when 
Judge Archbald went upon the Commerce Court there was not 
a door closed against him in the office of any railroad in these 
United States, and not a reasonable request which he might 
make the refusal of which would not have been a source of 
embarrassment to the railroad officer to whom it was addressed. 
He knew this fact, if gifted with ordinary common sense. Be­
yond question Edward J. Williams knew it, John Henry Jones 
knew it, Frederick Warnke knew it, James R. Dainty knew it, 
and George M. Wptson khew it. Can any man listen to this 
testimony without believing that there was a deliberate intent 
and purpose to utilize this situation? 

In so far as the correspondence with :Mr. Bruce is concerned, 
the respondent alleges that it was no more than an effort on 
his part to secure further light in a case about to be decided. 
No on~ will contend that a court may not utilize to the utmost 
the aid of couns~l in solving his judicial doubts and difficulties, 
and that until :final decision is rendered it is his right and, 
indeed, his duty to exhaust all the help which they can give 
him. The unfortunate part, however, of this correspondence is 
that no information of its progress or its contents was ever 
communicated to opposing counsel, and more remarkable still, 
not even communicated to his brother members of the court. 
So far as I know, it has been regarded from time immemorial 
as a gross indecency on the part of any court to solicit or accept 
suggestions, discussion, or argument from one party to a liti­
gation in the absence or without the knowledge of the other. 
Every code of judicial ethics ever written has forbidden it, and 
if it did not, the common conscience of mankind would protest 
against it. No subtler poison can corrupt the streams of justice 
than that of prirnte access to the judge. 

Mr. President, all that was good in the feudal nobility was 
summed up in the two words of their deathless motto "noblesse 
oblige." They recognized that rank and station have their 
duties and obligations no less than their privileges. If this be 
true of tllose whose elevation springs from the mere accident 
of birth, how much more so of those whose title to office depends 
upon the esteem of their fellow citizens? How dare they for 
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-0ne moment forget tbat with them aiways and everywhere · The Secretary called the roll, and the fol:1owing Senators -an .. 
":noble se obrige "? No man can justly be considered fit for swered to their names: 
pub1ic -office of wha.t-eTer rank or kind whe does not 'l.'ea:Uze .Ashurst 'Crane Kern 

~i~do~~~~!~~:~t~~~ ~o~,;i~~ se~~. toa:gm~:~ ~:str;: !:~:ad ~~!ins ~~:: 
portant, .to ·so conduct himself that public confidence in ·m.s . BradJey DilUngna:m Mm-tine, N. J. 

~:~~tfu:~;i;~~~~i~~:e;:nis ~~i:o~~:~e::~t~;e~~g1~~~1~ l~~t:ee ~~ic~e~ · ~!~~er 
the support rof an free go-vernment; without it constitutions and :Bryan Foster ·Penrose 
statutes ar.e empty forms, ·executives, 'legislat01.·s, and jufiges · =~10 g~~~~~er ~:1:-8 
the creatures ·of an ·ephemeral da_y. In_ forms of gov-ernment Chamberlain Johnson, Me. Pomerene 
'()Il·ly that which is best ·administered, in fact and in appearance 1Clapp .Tones Richardson 

S11ively 
·Simmons 
Smith, Ariz. 
Smith, Ga. 
Smith, Md. 
Smoot 
Stephenson 
Stone 
Sutherland 
trlrornton 
Tillman 
Townsend 

.as weU, is best. A public maJll, 1t is true, may be as chaste ·as Clark, Wyo. Kenyon Root 
ice and as pm·e as snow and not escape suspicion. Try as he The PRESIDENT :pro tempore. rOn a -call of 'the roll of the 
may, he can not always avoid the ready tongue of slander; but Senate 54 Senators have responded to tlielr names. A quorum 
what he ean do, ought to do, anc.1 must do is to :avorn putting of the Senate is present. ;, 
him elf in any position to which suspicion can rightfully or Mr. NELSON. ~- President, I ·desire to have my name 
rea5'onab1y ·o-r naturally attach. More can not be expected of recorded. 
him, but nothing less should be permitted. The PRESIDENT pro tempore. The Senator's name can not 

If it be possible to discriminate in such matters, does "it ·not : now be recorded, but the fact that lle :has addressed tthe Chair 
seem that these obligations rest with peculiar force upon the · sllows that be 'is vresent. 
judge? His 'life is to be spent as a 11eacemaker in adjusting the · ARGUMENT OF MR. SIMPSON OF COUNSEL FOR 
_guarrels and difficulties of his fellows and in vindicating the RESP-ONDFJ1''T. 
right of society to peace and order. The a:ppointing "Power · .Mr. SIMPSON . .Mr. .President, in the early days of this trial 
or the electorate, .as the case may be1 his solemn oath, ·th~ State, day by day one or moTe Senators appeared a.nd took the oa:th 
society itself, .all stand sponsor for his absolute honesty and of office 'for SenatoTs who were to sit upon impeachment trials. 
strict impartia1:itY'· T? preserve thes~ -virtues. _therefore, b~th ·That oath states that each 'Senator shall, "in .all things apper· 
in essence and m see~mg, should be bis first .and most especial taining" to this trial, '"do impartial justice, according to the 
care. He must reahze that he ha.s entere(l upon a career Constitution and laws." I take it that those words "in all 
monastic in . its r~quirements., not -Olli~. ,of lab<;>r, but of absti- things," necessmrily mean that the .respondent shall be "fa.drly 
nence and self-demal as well. .l\I~ny .thin~s ~hich he may have advised •of what the chaTges are against him.; that the ev'idence 
been acc~1stomed to ao. many t~mgs which m other ~en may Shall be limited to those charges; and that the judgment whicb 
be J)ernntted er approved, or, 1.f not approved,. f01:gi:ren, are is passed upon those charges, when that time .comes, shall :be 
c.ut off for him from th~ moment when he. dons i.l:ns official Tobe, passed rupon them, each charge ·by itself, according to the evi .. 
and many avenues of fife are closed to him forever. ::'he f!Ur- dence which relates to that charge, and to that charge .alone. 
suit of fortune, the chase for wealtl:l he .must J)Ut behmd hllll; If it does not mean that it is a Uttle difficult to tmderstand what 
and though lle need not strip himself of all 'his worldly goods, · it does mean~ ' 
nor cease to give a decent degree of care nnd thought to the Upon .most .of fhose points counsel for the respondent and the 
p-;eser:vatio~ of ~ch property as. he n::aY o~, he i:n"?st ~eco~- .managers agree. We disagree slightly as to whether the first 
mze that. h1s pen~ o_~ accumulation, J:?.s active ~art1Cipation 1.ll .of fue .things I have suggested has been thoroughly met 1hy, 
.commercial pursmts is over for the time. He has underta1ren ·articles 6 and 13 but inasmuch as those two articles are in the 
to ~on~ent '.bimse'lf. for ~~ loss with the honors -~d ~molumez;ts .keeping of my s~or ·colleague, Mr. Worthington, I shall not 
sprmgmg from .Jns 1lOS1tion and .the opportumties for service dwell upon that point. 
that it brings. ~s. ideal ~ust be that expressed by Jo~ :There is, how.ever, in that oath one other thing that I want 
~ai;tdolph, who said, m speaking of the great chancellor of Vir- to dwe11 upon, b~.c::rnse it is really at the root of the whole of 
gmm, GeoTge Wythe, that- the charges.; and that is, that to this respondent·" J:m.rmrtial 
he was in the world, yet not of the world, b11t was the mere incarnation justice" is to be done, "acoording to the Constitution :and laws." 
o·r justice. What laws are th~re referred to? Necessarily, I take it, it must 

Who 1s there that will declare this rule too Tigid or this ideal be the laws of the United States, yet I do not recall having 
too high? If any such there be, at least e-ven he must admit heard during the four arguments of yesterday .and to-day anY, 
that the judge should scrupulo-usly abstain from i>.a:rgaining with particular .reference to the laws of the United States. 
litigants beforn him or from: aisi:ng the p:restige of ihis lofty It was suggested by se-veral of the managers yesterday that a 
station as a means of ;procuring financial favors. if this were violation of section 132 of the Judicial Code might ·ha.Ye been 
not so, think .haw many subtle byways of approach and influence charged in some of these articles, but it was admitted in the 
would be opened; how qnickly and surely litiga.Rts would trace same breath that there was no charge under that section, 
the outcome of their causes to something ·Other than a Ifai:r a-p- which relates only to 'bnoery, and it is, of course, admitted that 
;plication of the ma.xi.ms of the law; how easily a gift n:rlght be -you can not convict this respondent on a charge of bribery when 
concea.Ied under th-e guise of a trade opportunity; and lhow .rest- .'he is not charged with bribery. 
less would be the suitor w.ken compelled to submit his cause for It is evident t1rat the managers felt tbe diffi.cuJty .of thclr 
adjudication to the favored friend oc business ally :of his .a.d-ver- position in that ·regard, for when Mr. Manager STERLING made 
sa..ry. Indeed, since judges nt theiT .best are merely human, how ms argument yesterday, ..in order to .avoid just that difficulty, he 
fur might the poise .and balance .of their judgments be "thus used this langnage, which I prefer to "!'ead, so that there may be 
·disturbed by a bias and a pre.possession not confessed even to no :mistaking his exact meaning. I am Tending "from page 1345 : 
themselves·? 1~e mere suggestion of these things is enough. 1f Ancl so, Mr. President, I sa:y, tbat outside of the language of the 
ernphaSl·s T"C'ere needed, '""e miO'ht -conte.nt OID'Selves with Tecall- ConBtitution w'hlcll J: quoted there is no law which ·binds rthe Senate fa 

" ,. ~· this case to-day .except that law which is prescribed by their own 
ing the famo-ns ·but universally condemned defencse of Lord conscience, and .on that, .and on that a.lone, must depend the result of 
Bacon. who admitted the receipt of gifts from suitors, bnt de- :th:l.e trial. .Ea.Ch Senator must ~ his own standard; and the re ult 

n ied tha.t his J"udt?ment bad been ad:ve:&selu infiu®ced tbere4-,'n'. of thls trial .C.epends upon whether or not these offenses we have charged 
~ .r :u., :against .!Tudg~ Archbald ·ca.me within the l.aw la'id down b-y the con-

Measured by these standards the conduct of this respondent .science of eacn Senator for nimself. 
is indefensible indeed. There is little need to emphasize the .Sirs, if that be so, I want to know what has become .of the 
situation by analogies; but if a member of the Interntate Com- Qonstitrrtion ~n this case? OJ ivnat use was 'it ito write info the 
merce Oommission were found to be engaged in trafficking with Constitution that a mun shall .be impeached only for "treason, 
i·n.ilroad companies for their })roperties; if a meuiber of the ·briber:y, or Dther .high crimes n.nd misdemeanors.," if there is no 
new Court -0f Custa-ms Appeals were found eitheI ill :person 9+ law to -gov-em yon and if you may, out of your own conseiences, 
ty his ·runners t-0 be hi.mting ta•rga.ins fr.om imi;wr'ters ·on i:be .evolwe the thought that you will dismiss this respondent from 
New York docks, thete ~ould be :none to de'f~d h:i:ro. All mer:i. tile 'Pllblic service -simply !because you wish to get rid .of him. 
'Will unite in regretting the necessity for action in the .case at Yo\l n~ed no proof of "treason.

1 
bribery, or other high crimes 

bur, lrut the duty of the Senate; we submit, "is perfectly ,clear~ and misdemeanors" to discharge him, if that is the position 
Mr. SUfPSON. M:r. President-- 1ou .are to take irr th1s case, for those words, under such cir-
Mr. JONES. I suggest the absence of a ·qnorum. cnmstances, are unnecessary and mean'ingless. 
The PRESIDENT pro tempore. The Senator '.from Washing- I -submit that that is ndt -a:nd ·can not "be the true legal 11osi-

ton suggests the absence of a ·quorum. 'The Secretary- will 'CaU tion. :n must be -prec-isely the reyerse of that. You must find 
the rolL - somewhere! whether ft is und.er 'the "goou-hehanor .,, clause ·of 
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the Constitution or whether it is under the article r;elating to 
impeachments them ·eh·es, that upon which you can lay your 
finger and say that this respondent has violated that thing, or 
you must under your oaths of office say that he shall go free. 

Nay, there is more than that in thi _ Judge Curtis, one of 
the ablest lawyers thi country has ever known, met just that 
claim in the trial of the President. In those days of excitement 
one wonders not that such a position was maintained. I do 
wonder that at this day in the quiet of this Senate Chamber, 
when men are suppo ed to be \"iewing this matter in a judicial 
capacity, \yhen there is no political excitement to distract them 
from the performance of their duty, that such a position should 
be taken. But when it came before the Senate in the trial of 
Andrew Johnson, this is n-hat Judge Curtis sl:\.id. I may be 
pardoned for reading ·it, as probably no man could better say it 
than he: 

But the argument docs not rest mainly, I think, upon the provi ions 
of the Constitution concerning impeachment. It i , at any rate. vastly 
strcngthene,j by the direct prohibitions of the Constitution. " Congress 
shall pass no bill of attainder or ex post facto law." According to that 

.prohibition of the Constitution, if every Member of this body, sitting 
in its legislative capacity, and every Member of the other body, sitting 
in its legislative capacity, should unite in passing a law to punish an 
act after the act was done, that law would be a mere nullity. Yet what 
is claimed by the honorable managers in behalf of Members of that 
body? As a Congress you can not create a law to punish these acts if 
no law existed at the time they were done; but sitting here as judges, 
not only after the fact but while the case is on trial, you may individu­
ally, each one of you, create a law by himself to govern the case. 

That is his quotation of what was claimed in the Johnson 
case, just as Mr. Manager STERLING claims it here. 

Then Judge Curtis goes on: 
Accoi-ding to this assumption the same Constitution which has made 

it a bill of rights of the American citizen, not only as against Congress 
but as against the legislature of every State in the Union, that no ex 
post facto law shall be passed-this same Constitution bas erected you 
into a body and empowered everyone of you to say aut inveniam aut 
faciam viam-if I can not find a law I will make one. Nay, it has 
clothed everyone of you with imperial power ; it bas enabled you to 
say, sic volo sic jubeo stat pro ratlone voluntas-I am a law unto my­
self, by which law I shall govern this case. 

And that is the position which Mr. Manager STERLING, speak­
ing for the managers, asks you to take here. He asks you not 
to look to the law of the land for that which shall govern the 
rights of the parties here; but he asks you, out of your owu 
conscience, whether your conscience agrees with mine or his 
or anybody's, to evolve a law which shall apply to this case, 
and which, when this case is over, shall cease ever thereafter 
to be the law. And that is said to men who are here trying a 
case according to law. In sooth, I would rather quote as the 
true guide for your deliberations what Mr. Manager Buchanan, 
afterwards President Buchanan, said on the trial of Judge 
Peck, when. he said: 

I freely admit that we are bound to prove that the respondent has 
violated some known law of the land. 

That is the claim which the respondent's counsel make here 
as antagonistic to the lawless claim of the managers as above 
quoted. 

Turning now to the Constitution-and I am not going to go 
at great length into this, because my senior colleague is the ol}e 
who prepared the brief upon this particular point and who is 
entitled to all the honor and credit for it and will deal with it 
himself when his turn comes, and hence I shall only deal with 
it partially-but turning to it for the purpose of partially deal­
ing with it, let us see where we land ourselves when the Con­
stitution is taken into consideration. It needs no panegyric here. 
The managers might have.saved themselves the trouble of prais­
ing it up to the seventh heaven. nut in this, as in everything 
else, the Constitution is only a frame of government. It re­
mains for the Congress to vivify many of its provisions. It 
remains for Congress to write on the statute books what shall 
constitute "high crimes and misdemeanors," and there are al­
ready in the Revised Statutes many provisions up1.:m that point. 
One of them, you may remember, came up in the Andrew John­
son impeachment. Another one) will refer to in a little while. 

But it is said that in this case you do not neeQ. any statute; 
you have the provision of the Constitution which says that 
judges shall hold their offices during good behavior. Now, I 
want to know what good behavior means. This is the provision: 

The judges, both of the Supreme and inferior courts, shall hold their 
offices during good beba vior and shall at stated times receive for their 
services a compensation which shall not be diminished during their con­
tinuance in office. 

If you take that whole clause and consider it, either his­
torically or grammatically, you will find that the words ' ' good 
behaYior·" relate to good behavior in office. The compensation 
which is to be paid is for service in the office. The good be­
ha \ior which is the tenure is to be good behavior in the office. 
But, say the managers, it is not good behavior- in office which 

is the test at all, and you may impeach and remove a man even 
though he has beha>ed perfectly well in his office. Personally 
I agree with that. I am not challenging that position; but 
it answers their proposition now being considered that good 
behavior in office is the tenure by which the respondent holds, 
and for a breach of that he may be remoYed from office without 
considering the impeachment clause of the Constitution. 

I do not think that the good-behavior clause has anythin..., 
whate·rnr to do with the impeachment. Everybody knows ho,.; 
the good-behavior clause came into being. In the ancient days 
the judges, like all other civil officers, held their positions at 
the pleasure of the king. Then the barons wre ted from the 
king his power of dismissal, and required that there c;:hould be 
a good-behavior tenure rather than a tenure at the pleasure of 
the king, subject at that time only to the power of impeachment. 
Ancl then a little later-I think it was in 1701, after the reT"o­
lution-there w.as added the removal power; so that, upon 
address, judges might be removed the same as upon im­
peachment. 

Mr. WORTHINGTON. Without a trial. 
Mr. SIMPSON. Without a trial. Those are the circum­

stances unde · which the good-behavior tenure came into ex­
istence. 

But what does "good behavior•: mean if yot1 are going to 
take that alone into consideration? A man ill behaves if he 
speaks unduly · cross to his wife and children. May he be 
removed from office because of that? If he is the happy owner 
of an automobile, he may violate the speed laws and be haled 
before some magistrate and fined. 

Is he to be r'emoT"ed from office because of that? No one 
would answer "Yes" to either of those questions, and hence 
you must get down to something definite, something upon which 
you can lay your finger and sa.y, " There is the definite thing 
which this man should ha\e known, and as he should have 
known it and has chosen to violate it he ·must pay the penalty 
of his violation." That definite thing can be ascertained only 
by reference to the clause which says that he may be impeached 
for "treason, bribery, or other high crimes and misdemeanors." 
In the ordinary sense of the term one can understand how a 
man can be of perfectly good behaT"ior in everything else and 
still be guilty of treason, but does anybody doubt but that he 
could be removed from office if he was guilty of treason? In 
truth, you have to go back from the good-behavior clause to 
the impeachment clause to find out what are the causes for an 
impeachment. It is the impeachment clause which is the con­
trolling clause and not the good-behavior clause at all. 

The argument that grows out of the claim that a violation of 
the good-behavior clause is sufficient justification for an im­
peachment is as clearly reasoning in a circle as anybody can 
well imagine. Concede that good behavior is the tenure, still 
you can not remove a man from office, under the Con titution, 
unless he is guilty of "treason, bribery, or other high crimes and 
misdemeanors," and hence the determinative factor as to whether 
or not a judge was of good behavior is whether or not he was 
guilty of " treason, bribery, or otl;ler . high crimes and misde­
meanors." And so you may go round in a circle and get 
nowhere except where· you started. 

Now, one thing must certainly be evident in this matter. It 
was claimed by the managers yesterday, and partially by 1\Ir. 
Manager HOWLAND ·· to-day, that the words " high crimes and 
misdemeanors " as used in this provision of the Constitution 
were taken bodily Ol,lt of the English practice, the English par­
liamentary law, as t~ey said. Tnat is unquestionably true. It 
is not true that in ~.11 the impeachments in England they u ed 
the words " high crimes and misdemeanors," but those words 
are used in a number of their impeachments.. ~.rhis being so, 
you must either accept the construction placed upon those words 
in the lex parliamentii, or you must decline to accept that 
con~truction. If you decltii~ to accept it, of course that branch 
of the argument falls by the-wayside at once. But if you ac­
cept it, then the question arises, which of the English prece­
dents are yo~ -~oing to accept, in view of the fact that some 
hold t}lat an imp~~chable offense need not be an indictable one, 
~d others hold a :pre<;:i8ely anag9nistic view. Are you going 
back to the (jays· when a man was impeached simply because he 
happened to have been put in office by those who ha Ye ~emselT"es 
just been turned out? If that is the view you are going to ac­
cept, ~en, perhaps, every four years in this country there will 
be a wholesale slaughter. But if you are going to accept the 
best pr ecedents which appeal.' upon the English reports, ancl 
especially those down near to the time when the Constitution of 
the United States was adopted, then, as is shown in the brief, 
and as I have no doubt Mr. Worthington will refer you to, 
those best precedents show that except for an indictable offense 
no impeachment would lie under the laws of England. · 
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But wlJnt are yon going to do if. you take the matter is to 
be considered solely under the language of the Constitution 
itself? ·· The word •; misdemeanors" in that clause must be 
taken eit11er in the technical sense or in the popular sense. If 
that word is taken in the technical sense.everybody knows that 
a misdemeanor taken technically is a crime pure and simple. 
If it is taken in the popular sense, then, notwithstanding what 
some text writers have said, I \enture the assertion that if you 
go out into the cars or on the streets or in your homes and ask 
the people you meet what is meant by the words "treason, 
briberv or other high crimes and misdemeanors" you will not 
find on'e in a thousand but will say that every one of those 
words imports n crime. If that is so, then necessarily, when 
you come to construe those · words after this trial is over, you 
wiE necessarily haye to reach the conclusion that these charges 
mn~t be indictable or they can not be impeachable. 

I haye infringed somewhat probably, Mr. Worthington, on 
your copyright, I admit, in touching this question, but there is 
one other thing I want to refer to before I leave it. Mr. How­
LAND referred yesterday to the impeachment of Alexander Addi­
son and as lie thereby trespassed upon my bailiwick I prefer to 
aeai with that case rather than to leave Mr. Worthington to 
uenl with it. 
· 1\£r. WORTHINGTON. Go ahead, sir. 

l\fr. SIMPSON. Alexander Addison was impeached. He was 
impeached shortly after Jefferson became President. I do not 
need to recall to this assembly what the condition of the public 
inind ,vas at that time as between the then Republicans, repre­
sented by J~ffers~n, and the Federalists, who had gone out of 
power. 

It is true, as Mr. How.LAND stated, that the attorney general 
of the State presented to the supreme court a request for lea\e 
to submit to the grand jury an information against Alexander 
Addison. It is not accurate to state that the supreme court 
said that the charge against him was not an indictable offense. 
.What the supreme court did say to the attorney general was 
this: 

Inasmuch as the affidavit which you have presented to us does not 
cba i·ge eitheL' willfulness or malice against Judge Addison, it is insuffi­
cient to charge an indictable offense. If you amend it by charging will­
f-ulness and malice, then there will be a misbehavior in office charged, 
and that is indictable. 

But those in power djd not choose to amend it. Ha\ing con­
trol of both branches of the legislature of my State, they pre­
ferred to proceed by way of impeachment, and they impeached 
Judge Addison and he appeared. Did he say that the charges 
against him were not indictable? On the contrary, although he 
tried his own case from beginning to end, he started out and 
stoutly maintained throughout the proceeding that the charge 
wa an indictable charge, and the record of the case which Mr. 
Manager HOWLAND had shows it most clearly. 

Instead, therefore, of that case being a precedent for the 
position that an offense may be impeachable which is not in­
dictable, it is the precise reverse of that; for, as s tated, the 
respondent himself boldly admitted that the offense with which 
be was charged was indictable, and therefore was impeachable. 

Let me ask this upon conclusion on this point of the case: 
Suppose that among the various suggested amendments to the 
Constitution of the United States some one would come along, 
in --riew of the position taken in a few places at least in our 
country, and ask for and succeed in obtaining an amendment 
which would fix a term of years for ench judge. Instead of 
holding during good behayior, they would hold then for 10 or 20 
or 30 or any number of years that you choose. Does anybody 
pretend, can anybody pretend, that the duties of the judge 
would be altered in the slightest degree? Would there not be 
required of llim the same good behavior and could he not be im­
peached for the same lack of gootl behavior or indulgence in 
bad behavior, or whatever you choose to call it, just the same 
as he can now when there is a term of office during good 
behavior? If that ls so, and certainly no one will say that 
the duty of a judge would change by reason of such an amend­
ment as that, then, as heretofore claimed in this argument, the 
good-behavior clause has nothing whatever to do. with the ques­
tion of impeachment. 

I pass from the point, perhaps having dwelt longer upon it 
than my time justifies, and inquire what is the Jaw whlch, under 
the oaths of office of Senators, they are bound to apply to a 
large number, at least, of the articles of this impeachment? I 
heard it said yesterday, " Why, the facts are admitted in rela­
tion to Judge Archbald." Yes; a good many of the facts are 
admitted; but the question whether t!le facts are or are not 
admitted plays but the slightest conceivable part in this deter­
mination of this case. Is there in the answer any admitted 
fact upon which criminality can be founded? Is there ht that ~ 
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answer any admitted .fact or series of facts upon which a 
\iolation of law can be stated? Not in the slightest degree. 

It is said, " Why, he purchased culm dumps and prepared to 
engage in the business of washing the coal in the Katydid and 
in Packer No. 3," and so on. Yes, he did. Ile admits that. Is 
that a crime? 

Away back in 1812 Congress passed the only act of which I 
ha\e any knowledge which bears eYen in the slightest degree 
on the question of the duties of a judge outside of the time 
when he is sitting for the performance of his judicial duties. 
That provision is now in section 713 of the Rerised Statutes, 
and it reads thus: 

SEC. 713. It shall not be lawful for any judge appointed under the 
authority of the United States to exercise the profession or employment 
of counsel or attorney, or to be engaged in the practice of the law. A.nd 
any person offending against the prohibition of this section shall be 
deemed guilty of a high misdemeanor. 

There you have written into your statute books that engaging 
in the -practice of law while a judge shall be a high misde­
meanor, and of course that would bring the case within the im­
peachment clause of the Constitution I have so often quoted. 
But the very fact that you do not say of a judge that he shall 
not engage in any other business necessarily implies, under the 
doctrine expressio uuius, est exclusio alterius, that Congress has 
not yet seen fit to say that a judge shall not engage in any othe!: 
business so long as he is judge; and until you see fit to say 
that he has the right to carry on any business, provided on1y, 
he carries it on as you or I or anybody else would carry it on, 
in a decent and honest manner. 

It was suggested yesterday that out of this trial there might 
grow a statute upon that point. I would welcome such a satute. 
If there is a doubt to-day in the public mind, or in the mind 
of any single Senator on this floor, that judges ought to be pro­
hibited from carrying on any business, I would welcome the 
passage of such a statnte, so that it might be known definitely 
by every judge on the Federal bench what he may and what he 
may not do. If, after that, after you have t-old him what he 
may not do, he willfulJy disobeys, then rightfully may he be 
impeached; but until that time comes, I submit that the only 
thing you ought to do or that the Congress ought to do is what 
was done after the trial of Judge Peck, when he was ac­
quitted of the charge made against him. Then it was that Con· 
gress, in 1831, I think it was, passed the act in relation to con­
tempts, which remains upon the statute books until to-day. 
Girn us something definite, something certain, in regard to this 
matter; other'Tiise you are convicting a man, as Judge Curtis 
said, by an ex post facto law, and you are, as by a bill of at­
tainder, taking from him his office without ever ha-ving thereto­
fore told him that he should not do that which you are conYict­
ing him for doing. 

There is another point in this same connection upon which I 
want to dwell a little while before I come to the evidence in the 
case. I have repeatedly said that the Senate is sitting here as 
a court. I am not going into the much controverted question 
which has arisen from time to time, and which was such a bug­
bear during the trial of the President, as to whether it ought 
to be called a high court of impeachment or only a Senate. 

The question, howe\er, is whether or not the duty which yon 
ha\e to perform is in point of fact a judicial duty. It must be 
conceded that it is not a legislati\e duty. That is perfectly 
clear. It is certainly equally clear that it is not an executive 
duty. I can not see what else remains unless it is a judicial 
duty. 

But the Constitution 1n its \arious articles has made that 
exceedingly clear. In Article I, section 3, it says "the Senate 
shall have the sole power to try all impeachments." It says, 
"When · the President of the United States is tried the Chief 
Justice shall preside; and no person shall be convicted without 
the concurrence of two-thirds of the Members present." It 
says, "Jitdgment in .cases of impeachment shall not extend fur­
ther than to remo\al from office," and so on, "but the party 
com;icted shall nevertheless be liable and subject to indictment, 
trial, judgment, and punishment, according to the law." It 
says in Article II, section 2, " The President * * * shall 
have power to grant reprieves and pardons for offenses against 
the United States, except in cases of impeachment," and Article 
III, section 2, lastly says "The trial of all crirnes, exQept in 
cases of impeachment, sha1I be by jury, and such trial shall be 
held in the State where the said crime shall have been com­
mitted." 

Now, I want to ask if it is possible to nse words more clearly 
demonstrative that that which you as Senators are doing you 
are doing in a judicial capacity. That is wbnt I nm clniming at 
this stage. It will reach up itself to its 11l'Oper conclusion nfter 
a little while. The point is, you arc in fact sitting ns judges. I 
read, for it expresses briefly the thought, the language of Prof. 
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Dwight in Sixth American Law Register ·tn. s.r, pages 258 and 
259: 

When a criminal act has been committed it may evidently be re­
garded in three aspects-first, the injury to the individual or his family 
may be considered ; second, the wrong to the executive officer charged 
witb the administration of the laws may be looked at; and, third. the 
mind may dwell upon the general wrong done to the State, or "the 
people," as we say in modern time$. This view was early taken in the 
common law ; the injury to the individual was redressed by a proceed­
ing called an appeal ; the injury to the King by a process called an in­
dictment; the wrong to the entire Nation by a proceeding called an itn­
peachment. In process of time the injury to the individual came to 
be regarded as a private and not as a public wrong, so that in the 
progress of the law there remained two great criminal proceedings­
indictment and impeachment. 

Mr. Manager CLAYTON, when reference was made to that quo­
tation in a very early stage of this trial, said that many of the 
things wh1ch Prof. Dwight referred to had not been sustained 
by the adjudications of this body. That I do not care to go into. 
It is immaterial for the thought which I wish to £.resent. Cer­
tain it is, however, that that historical statemen , thus briefly 
presented, has never been controverted by anybody- u:qd can not 
successfully be, for it is part of the judicial history of England. 

Indeed, when the managers were preparing their brief in this 
case they unwittingJy said some of the things which I wish to 
quote to you now as bea.ring out exactly the thought that I want 
to present. I am reading from pages 6 and 7 of the brief, par­
ticularly in the quotations from Tucker on the Constitution. He 
says this : 

(J) The word " maladministration," which Mr. Mason originally pro­
posed and which he displaced because of its vagueness for the words 
" other high crimes and misdemeanors," was intended to embrace all 
official delinquency or maladministration by an officer of the Government 
where it was criminal ; that is where the act done was done with will· 
ful purpose to violate public duty. There can be no crime in an act 
wbere it is done through inadvertence or mistake, or from misjudgment. 
.Where it is a wiilful and purposed violation of duty it is criminal. 

In another place : 
So, if he omits a judicial duty, as well as when he commits a viola­

tion of duty, he ls guilty of crime or misdemeanor; for, says Black­
stone, " c1·ime or misdemeanor is an act committed or omitted in viola­
tion of a public law either forbidding or commanding it." 

* * • # • • • 

And again: 
It must be criminal misbehavior-a purposed defiance o:f official 

duty__..:.to disqualify the man from holding office, or disable him from 
ever after holding office, which constitute the penalty upon conviction 
under the impeachment process. 

I claim no more than that for the purpose of my argument in 
this case. 
- So, when they came to quote from Foster on the Constitution, 
unhappily they left out the vital clause in the extract which 
they undertook to make. It was most convenient to substitute 
asterisks for that vital clause, but I prefer to read the whole of 
the paragraph, including the vital clause and leaving out the 
asterisks. As it is quoted in that brief, these are the words: 

The term " high crimes and misdemeanors " bas no significance in the 
common law concerning crimes subject to indictment. lt can be found 
only in the law of Parliament and is the technical term which has been 
used by the Commons at the bar of the Lords for. centuries before the 
existence of the United State,s. 

Then come the asterisks. These are the words which the 
nsterisks displace 1 

But the judgments of the Senate of the United States in the cases 
of Chase and Peck, as well as those of the State senates in tbe dit!erent 
cases whlch have been before them, have established the rule that no 
officer should be impeached for any act that does not bave, at least, the 
characteristics of a crime, and public opinion must be irremediably 
debauched by party spirit ~efore it will sanction any other course. 

That is the law as I understand it, and I pass therefore from 
it. It is a rule of law founded on legal principles, applied not 
only in impeachment cases, but in every other cJass of cases 
that ever comes before a court. At the very basis of · all con­
structions, whether of. constitution or of statutes or of con­
tracts, is the maxim noscitur a sociis, which says neither more 
nor less than that words are to be taken in their meaning in 
conjunction with the other words with which they are, in fact, 
associated. It has found this construction so many times that 
it is perhap only necessary for me to refer to one more set of 
cases in order to put the point clearly in the minds of the 
Senate. 

In the various turnpike cases, when they were more flourishing 
in the earlier days, it was quite common to say that the turnpike 
company should have the right to charge toll for all carriages, 
wagons, carts, and other vehicles which used the turnpike, and 
also they might charge toll for all hors.es, cattle, hogs, and other 
animals which used the turnpike. But it was held without 
exception in every case that I ever heard tell of that the words 
" other vehicles " did not, for instance, cover baby carriages, 
though they were vehicles just as well as the others; and that 
the word " animals " did not cover man, though he is an animal 
just as much as a horse or a steer, and perhaps quite as much of 

. • I 

a . hog sometimes as the ones that pay toll when thef travel 
along the turnpike. 

The point is that general words, like the word ~' n:Usde­
meanor" in this case, are to be construed in accordance with 
the words which precede; and under the constitutional pro­
vision that is particularly emphasized by the use of the word 
" other " in the phrase " treason, bribery, or other high crimes 
and misdemeanors." 

If the position I have taken on this point be accurate, we -
ought to be able to take the next step, and a long one, in regar& 
to this matter. If this is a court, then it is perfectly evident 
that the rules which experience has demonstrated to be wise · 
and applicable in trials in other courts ought to be applied: 
here, and among those rul~s which are down at the very, ' 
foundati9n of Anglo-Saxon jurisprudence are those which re. 
late to the effect of character evidence, to the effect of th~ · 
reasonable-doubt d,octrine, to the effect of the presumption of 
innocence, and-to the effect to be given to admissions made dur-· 
ing a trial. I prefer for a convenient purpose to treat of the ' 
question of the admissions made during the trial first. When 
we were introducing the character evidence in this case Mr~ 
Manager OLA YTON rose and said this--

Mr. CLAYTON. On what page'? 
Mr. SIMPSON. On page 888: 
I may say, Mr. President, in the beginning, that we have not contro· 

verted the good character of .Judge Archbald. Perhaps if we had con­
troverted that a larger range would be permissible for the respondent 
in reply to that controversy raised by the managers. But the man­
agers have not raised that question. 

Again, on page 889 : 
We have not charged that while actually sitting on the ·bench ;fudge 

Archbald was guilty of these s.everal misbehaviors. We have charged 
misbehaviors when he was not sitting on the bench. The whole case 
is his behavior aside from the discharge of his mere official duties while 
actually sitting. 

A.gain, on page 889 : 
Mr. President, I do not think it necessary to detain the Senate 

lon17er. I insist that inasmuch as his good character is not cori.trd~ 
verted this range of examination sought here by the counsel is not 
permissible. 

.Again-I read from page 915 : 
So, Mr. President, I respectfully submit to you and to the Senate 

that after these gentlemen have examined 10 witnesses on character 
~nd when the testimony of those character witnesse~ fB not disputed--' 
is not controverted-and when tbe manage1·s tell tbe Senate it will 
not be controverted, it seems to me that the further examination of 
character witnesses might well be dispensed with. 

It was in recognition of that fact-that is, the evidence re­
lating to the character witnesses-that this booy passed its 
order that 15 character witnesses should be the limit. A little 
later on in the examination, on page 891, this question was 
asked: 

Q. Now, Uaj. Warren, I want to ask you to tell us, from ·your long 
acquaintance with .Judge .Archbald and your observation of him as a 
judge, what were his principal characteristics as a judge as to integ­
rity, ability, and industry. 

Objection was made to that, ancl your Presiding Officer in 
sustaining the objection said, on lJage 892 t 

This particular question is as to the opinion of the witness himself. 
If the counseJ would limit his question to the witness's knowled.!?e of 
the general character of the respondent for judicial integrity, the Chair 
would think that was competent; but this question not only ask the 
individual opinion of the witness, leaving aside the question of general 
reputation, but it goes further and asks for the opinion of tbe witnes. , 
not only as to integrity, but as to ability and industry, ndne of which 
characteristics or features are jnvolved, as the Chair understands, in 
any issue befo~e the Se.nate at this time. 

And the managers sat here and did not raise any point touch­
iI;lg that ruling of the Chair, which was in fact made on their 
objection; so that they stand to-day estopped by their silence 
from denying Judge A.rchbald's judicial integrity, or his indi­
vidual integrity, or his ability, or his industry. Those facts _ 
must stand throughout this trial as admitted facts, not relating 
to one article but to every article in the case. 

One other reading and I shall have passed from that which I 
want to read in regard to this point. I am reading from page 
905. When Judge Gray 'was uP<>n the witness stand I asked 
him this question: 

Q. Will you please tell us what is his reputation for integrity and 
impartiality as a judge, if you know? 

That was objected to, and the Presiding Officer said this, on 
page 906: 

The PIIBSIDI:N"G O FFICER. The Chair thinks, however, that the ques­
tion transcendB the limitation. The witness ls asked the question as to 
his impartiality. The Chair thinks it ought to be limited as to his 
reputation for integrity as n judge. 

And again the managers sat silent. 
We have therefore as admitt~d facts, I may say, certainly, 

undisputed facts in this case, that Judge Archbald is n. man 
whose integrity is unquestioned, whose judicial integrity is mi­
.ques ioned, whose industry, whose ability, whose impartiality 
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are nll unquestioned; and those elements are necessarily vital 
in determining the truth or falsity of the charges which nre 
here made against him. 

Let us see how far they go as determined by the Supreme 
Court of the United States. I prefer to limit my quotations to 
the judgments of that tribunal, not only because it stands high­
est in the land, but becau e it is the best exponent on Federal 
questions. 

In the case of Kirby v. The United States (174 U. S., 47), 
this was said : -

Tbe presumption of the innocence of an accused attends him through­
out the trial and has relation to every fact that must be established in 
order to prove his guilt beyond reasonable doubt. " This presumption," 
this court has said, "is an instrument of proof created by the law in 
favor of one accused, whereby his innocence is established until suf­
ficient evidence is introduced to overcome the proof which the law has 
created." 

In Coffin \ersus United States, One hundred and fifty-sixth 
United States Ileports, I read from page 460. This is said in 
the opinion written by the present Chief Justice: 

Concluding, then, that tbe presumption of innocence is evidence in 
favor of the accused introduced by the law in his behalf, let us con­
sider what is " reasonable doub~." It is of necessity the condition of 
mind produced by the proof resulting from the evidence in the cause. 
It is the result of the proof, not the proof itself; whereas the pre.­
sumption of innocence is one of the instruments of proof, going to 
bring about the proof, from which reasonable doubt arises; thus one 
is a ca!lse, the other an effect. To say that tbe one is the equivalent 
of the other is therefore to say that legal evidence can be excluded 
from the jury, and that such exclusion may be cured by instructing 
them correctly -in regard to the method by which they are required to 
reach their conclusion upon the proof actually before them. In other 
words, that the exclusion of an important element of proof can be 
justified by correctly instructing as to the proof admitted. 

Skjpping a portion, I read now from page 461: 
Whether thus confinin~ them to " the proofs," and only to the proofs, 

would have been error if the jury bad been instructed that the pre­
sumption of innocence was a part of the legal proof, need not be con­
sidered, since it is clear that the failure to instruct them in regard 
to it excluded from their minds a portion of the proof created by law, 
and which they were bound to consider. "The proofs and the proofs 
only " confined them to those matters which · were admitted to their 
con ideration by the court, and among those elements of proof the 
court expressly refused to include the presumption of innocence, to 
which the accused was entitled, and the benefit whereof both the court 
and the jury were bound to extend him. 

Again, from Edgington v. United States (164 U. S., p. 365), 
I read this: 

It is impossible, we think, to read the charge without perceivin~ that 
the leading thought in the mind of the learned judge was that evidence 
of good character could only be considered if the rest of the evidence 
created a doubt of defendant's guilt. He stated that such evidence "is 
of value in conflicting cases," and that if the mind of the jui·y "hesi­
tates on any point as to the guilt of the defendant, then you have ,the 
right and should consider the testimony given as to bis good character." 

Whatever may have been said in some of the earlier cases, to the 
effect that evidence of the good character of the defendant is not to be 
considered unless the other evidence leaves the mind in doubt, the 
decided weight of authority now is that good character, when con­
sidered in connection with the other evidence in the case, may generate 
a reasonable doubt. The circumstances may be such that an established 
r eputation for good character, if it is relevant to the issue, would 
alone create a reasonable doubt, although without it the other evidence 
would be convincing. 

Now, if those principles are applied lo the admissions as to 
good character, as to industry, as to integrity, and as to im­
partiality, I ask what, then, is the conclusion which the Senate 
ought to reach in regard to considering the evidence in the case? 

Perhaps before passing, however, to that evidence I ought to 
refer somewhat briefly, as I must, but none the less in order_ to 
disabuse the minds of the Senate of any lodgment which may 
ha•e been found in it by reason of the case of the Amity Coal 
Co., which was called to the attention of Mr. Willard when he 
was upon the witness stand, and to Judge Gray likewise, so that 
you may know that that which was said by the Supreme Court 
of Pennsylvania casts, in fact, no reflection upon Judge Arch­
bald. We have in our State a statute providing for the forma­
tion of joint-stock associations. Like most of those statutes 
they are a delusion and a snare to anybody who tries to form an 
association under them. If you fail to dot an " i " or to cross a 
"t" you are almost certain to find yourself in a position where you 
will pay the penalty in any suit that happens to be brought 
against you individually. In this particular case the statute 
provided, among other things, that the certificate should state 
" the amount of capital stock of the said association subscribed 
by each subscriber, the total amount of the capital, and when 
and now to be paid." 

Judge Archbald, before he became a judge at all, in drawing 
the articles of -association for himself and his associates when 
they formed the Amity C-Oal Co., ilid not pay in anything. They 
construed that statute to mean, when it says " when and how 
to be paid," that there was not any necessity at the time to pay 
in anything. That T"iew of the law was taken by the judge of 
the lower court when the case came before him for considera­
tion. It rrent to the upper court, the supreme court of the 

State, and they said that that was not a proper construction of 
it, and this though every dollar of the capital had in fact been 
paid in in the interim and a great many thousands of dollars 
besides. But because in the inception of the thing there had not 
been a payment in of money, which the court thought by 
analogy under the corporation act ought to be at Jeast 10 per 
cent of the amount of capita.I subscribed, therefore, there was 
held to be a personal liability in that case, but the court was 
most careful to say-I am now quoting from the opinion on page 
899: 

In saying this we do not impute an intention to defraud or reflect 
upon the motives bf the gentlemen by whom the Amity Coal Co. was 
organized. '.l'hey may have supposed themselves to be complying with 
the provisions of the act. Our business is not with their motives, but 
with what they did; and our inquiry is whether this association was 
organized in accordance with the fair interpretation of the act of 1874. 

And because of that construction they held it was not; and 
yet two of the ablest judges of that court-I mean of the 
Supreme Court-agreetng with the judgment of the judges of 
the court below, dissented from that conclusion. Now, I ask the 
Senate, can it be that because Judge Archbald drew the articles 
which, in the judgment of two of the upper judges of the 
Supreme Court and all of the judges of the lower court, were 
in exact compliance with the law, that he is to be held guilty 
of any moral wrong because in fact the upper court thought 
that it was not in compliance with the law, and that, too, in 
face of the fact that the upper court said that they ilid not mean 
in any way to reflect upon him? If that is so, I want to know 
how many of the 60 lawyer Members of this Senate would 
always find themselves safe from just such a ~flectlon as that. 
If a man, whether a lawyer or no, is bound to be held to be 
immoral because he makes a mistake in the law, then the 
lawyers are in as sad a plight as were the lawyers in the early 
days of my Commonwealth, when the Quakers there refused to 
permit any lawyers to dwell therein. 

Now, let us see what is the result of the matter so far pre­
sented. We have a man admittedly of high character; we have 
a man whose judicial inte.grity is not challenged; we ha\e a 
man who, it is admitted, is impartial in all that which he has 
done, who is able and who is industriorui, and you are asked, 
·notwithstanding those admitted facts, to find that he has been 
guilty of wrongdoing. 

You get down, therefore, just to this position: You are 
asked to say that because of suspicion this man is to be con­
victed of a wrong and excluded from office, though it is an 
admitted fact that there was nothing done which was wrong at 
all ; in other words, the suspicion of wrong is to control the 
fact that there was no wrong in this case. Even in the palmiest 
days of impeachment, under the English practice, no case can be 
found in which such admissions appear upon the reco1;d of an 
impeachment trial. 

I pass, Senators, from the law and carry myself to the facts 
in the case. I desire to say that my senior colleague will look 
after article No. 1, article No. 3, article No. 6, and article No. 
13. The other charges are the ones which I am to take care 
of as best I may in this argument before you. 

Article 2 c:karges that Judge Archbald, while a judge of the 
Commerce Court, undertook to effect a settlement between the 
Marian C-Oal C-0. and the Delaware, Lackawanna & Western 
Railroad C-0. ; that the Delaware, Lackawanna & Western Rail­
road Co. was a litigant in the court over which he was a 
judge; that he undertook -to do. that for a consideration; that, 
by various conversations and correspondence, he undertook to 
use his influence as a judge for that consideration to bring to 
pass a settlement; and that, by reason of those acts, he is 
guilty of a high crime and misdemeanor. 

You will observe in the answer he admits that he did try to 
effect the settlement. He admits that he ilid that because of 
his friendship for Mr. Wats0n and for Mr. C. G. Boland; but 
he denies everytl;Ung~ which undertakes to import to that which 
lle did either criminality or any breach of good manners or 
propriety. The issues which you are called upon, t4erefore, to 
consider is whether or not an impeachable offense is charged­
as to which I have said all thiit I desire to say-whether or not 
Judge Archbald, for a consideration, undertook· to effect that 
settlement; whether or not what is commonly spoken of here 
as the Llghterage case was ii! ariy real sense pending in his court 
at the time he undertook to effect that settlement, and, if it was, 
what the effect was; whether or not he corruptly· used his in· 
fluence' as a judge and whether or not what he ilid constituted 
a high miooemeanor in office. 

The first question, of course, is whether he undertook to do 
that for a consideration. The managers on(!e or twice during 
the trial and once or twice yesterday said that they did not 
think that the question as to whether or not he undertook to do 
it for a consideration moving to himself was a material ques-
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tion, but by innuendo they still insist~ to use the language of 
Mr. Manager STERLING, that they believe that he did. 

I agree with them that the question as to whether or not he 
was to do this for a consideration moving to himself is im­
material in this sense; that is to say, if he undertook to 
effect that settlement for a consideration moving to his friend 
it would be just a much a crime and a wrong, if it was done 
corruptly, as it would have been if it had been done for a 
consideration moving to himself; but there must inhere in 
it corruption, otherwise there is no crime and no wrong in" 
relation to it. That is the point as to which this evidence 
becomes important. 

The only evidence as to whether or not he did undertake for 
a consideration to do anything rests in the statement of Mr. 
C. G. Boland. When Mr. 0. G. Boland was recalled as a wit­
ness to testify as to this point. the Senate will remember that 
there was quite an extended argument, and, by a comparatively 
small vote, the objection of the respondent's counsel was over­
ruled. The question was then put-and I will read the question 
and answer: 

Q. Now, go ahead and state what he said about that.-A. He said 
that as the judge was assisting hlm in the matter he felt that he ought 
to be compensated. and tjl.a.t be proposed t<> compensate him by one­
fourth of the amount he was to receive in excess of $05,000, which was 
the price it was to net to us. 

That is found on page 120. That is to say-so that it may 
have the fullest effect that can be given to it-Mr. O. G. Boland 
said that Mr. Watson said that he, Mr. Watson, thought the 
judge ought to be compensated, and that he, Mr. Watson, pro­
posed to compensate him. That, you will remember, Mr. Boland 
testified, was said when he and Mr. Watson were alone. He 
further said it was never communicated to the judge at any 
time or under any circmnstances; and I want to ask the Senate 
whether or not they can find a man guilty of a charge like 
that upon a double hearsay statement never carried to the man 
who is to be charged? 

But that question is only a -very small part of the answer to 
it. Mr. Watson, whose testimony you have not heard read, 
denies that anything like that was said. I shall have, therefore, 
to detain you long enough to read a portion of that testimony. 
I read from pages 1141 and 1142: 

Mr. WonTHINGTO:Y. One thing, there has been some testimony here 
In relation to yon that I have not heard you n.sked about, n.nd that iS 
about a division of the difference between one hundred thousn.nd and a 
hundred and sixty thousand dollars into fours. Have you read the 
testimony on that subject? 

Mr. w ATSON. Yes. 
Mr. WoR'nl!.:YGTON. What have you to say about it, Mr. Watson? 
Mr. WATSON. I never heard that until I read it. 
Mr. WORTHINGTOY. Had there been any suggestion by anybody, whlle 

the negotiations were going on, that lli. Phillips or Mr. LoomiS should 
participate in wbat was to be paid? 

Ur. WATSON. Absolutely not. 
JI.Ir. WORTHINGTON. Was there any suggestion at any time that ;fudge 

Archbald should receive anything in any way a.s compensation for what 
he did in this matter ? 

Mr. WATSON. Not to me ; I never beard of it. 
Mr. WoRTHTNGTO:N". Was there anything said about that by anybody, 

to your knowledge 'l 
Mr. WATSO::-<. No; I do not know anything about that. Only two 

people that I ever heard was to get any money out of this, and one was 
Reynolds and one was me. That is all I ever heard of. 

I will not stop here to read the judge's testimony denying 
that same statement, because it must be very fresh in your own 
minds. I submit that, with the two disputing it and Mr. 
Boland not undertaking to assert it of his own knowledge, but 
only that somebody else said it, you can draw no conclusion 
antagonistic to the judge. But the case is infinitely stronger 
than that. The same l\ir. Boland, who says that Watson told 
hin1 that thing, testified th~s before Mr. Wrisley Brown: 

Mr. BROWN. Did Watson give you any intimation. of what was to 
become of this large excess over the $100,000? 

C. G. BOLA.ND. No. 
Mr. BROWN. You did not concern yourself about it? 
C. G. BOLAXD. No. 

Ancl when he~ asked to explain before t.lle Senate why i,t 
was that he made thnt statement to Mr. Wrisley Brown, which 
he now Eays is a lie, ~e said that he did not want to be drawn 
into the IUfltter because l\lr. Watson made that statement al.$0 
regarding Ir .. Loomis and Mr. Phillips, and that he h~d no 
proof tha.t it was true. When he was put upon the sta:p.d here 
to testify in regard to it, he said that in the testimony ]le gave 
here he did not girn the names of lifr. J.?hill.j.ps and Mr. Loo~, 
because he did not belleve there wa.S 6.ny a~em~t OJ:' 'U.li.de~ 
standin~ ever ID!lde tllat they were tQ get ~ Jj>ait of that 
money, and yet the sa.~e thing was su.id about Ulem that Wa$ 
said about Judge Archbald. He chooses to ,.-etai~ the SlUI}e 
slander, snid by a man ij.e dQes :iiot believe, against J"udge A.rch­
bald in this case, though re:tu~iitg to give it as against others 
charged by the same ntan at the same time, ancl t,he renson he 
does this I leave you to guess. So it is otherwise throughout 

the testimony of Mr. Boland. Ile says in another place that he 
·knows nothing affecting the integrity of Judge Archbald ex­
cept that which may be drawn out in relation to the $500 note 
which was brought to him-C. G. Boland-for discount and he 
repeats that in two or three different ways. He make~ no ex­
planation of why he said that thing if it was not true, and yet 
the managers ask you, by innuendo, to believe that Judge Arch­
bald was guilty of a wrong because of a statement of a man 
like that, who himself admits in your presence that he told an 
untruth about it at least three times. 

I puss, Senators, away from the question of consideration. 
What was in fact-and this is the second point at issue under 
these pleadings-what was in fact the situation in relation to 
the Lighterage case? And, by the way~ I may say here if any 
reference I make to the evidence in this argument is doubted 
by any Senator, or is challenged in any way, I shall be glad to 
have my attention called to it, because I have here a memoran­
dum of the pages ot the testimony covering every one of these 
points. 

What is the true position. with relation to the Lighterage 
case? It is true that technically that case was pending in the 
Commerce Court, and I may as well at the same time deal with 
the Fuel Rate case, though it only ap:pertains to article No. 1, 
which Mr. Worthington has in charge. It is true that that case 
also technically was pending in the Commerce Court at the time 
these negotiations were carci.ed on, but both cases were only 
technically pending there. I want to put that broadly, so that 
when 'hfr. Manager CLAYTON comes to reply to the argumen·t 
which I am this day making he may challenge that in some way: 
if he chooses so to do. Both of those cases had been decided irl' 
the month of May preceding the August when these negotiations 
commenced. It i.S true they were both decided on motions for 
preliminary injlIIlction and that in the month of June both of 
those cases had been appealed to the Supreme Court of the 
United States; but those cases both raised qt1estions of law on 
undjsputed facts, and the records, which were offered in yoqr 
presence on Tu.esdayt show that beyond the peradventure of a 
doubt. 

In the FrreI Rate cas-e-I am not going fnto the facts in re­
gard to the case, for it is wholly-unnec¢8Sary to do so-the Com­
merce Court granted a spect.aI injunction, and the case went to 
the Supreme Court, which re-versed the court below and entered 
an order that the record should -be n:roitted to the Commerce 
Court with instructions to dismiss the n_eti tion. 

· Everybody supposed the case was at an end, so far as the 
Commerce Court was COnce:r.nedr wlien it was appealed to the 
Supr~e Court, and tlui.t ,it olliy haq. to be reviewed on its 
law m the Supreme Co~ and the Supreme Court agreed to 
that view and entered the order that I have stated. When the 
Lighterage ~se went to the Supreme Conrt, the Supreme Comi; 
affirmed the judgment of the Commerce Court and sent the case 
back for further hearing. When. it came back, both the counsel 
for the United States and the cuunsel for the Inter tate Cnm­
merce Commission withdrew their answers, a ked leave of the 
Commerce Court to present motions to dismiss. and elected to 
stand upon the motions to dismi s, thereby establishing that the 
facts averred in the petition were b.."Ue and that there was noth­
ing else to be. considered but the law as a1mlicable to those 
facts. -

The opinion of .Tudge Cariand, whicI:r is- also upon this record, 
rendered after these proceedings commenced, and when Judge 
A.rchbald did not sit at all~ states the facts just as I have 
stated them to you; und the Commerce Cour.t, Judge Archbald 
not being present, as a matte.Jr of law, affirmed their prior rul­
ing th!lt the Lighterage case was prov..erly dectded theretofore. 
So you see that it is only in the- most technical nse po sible 
that the Delaware, Lackawanna & Westem Railroad Co. had 
any cases then pending in the Commerce Court. 

I thought I had stated, but iny colleague thinks I did not, that 
the Lighterage case went up to tlle Suprem.e Court a.nd wns 
affirmed and came back again_ Both cases. went up at the same 
date, in June, 1911.. 

The next and the only other- ·point in. this a:rti~e i tbe ques­
tion a.s to whether or not Judge .AJ:chbuld used lili;; .tnflu~nce as a 
judge to assist in that settlement He is~ he did not and, of 
course1 nobody contradicts him. It is quite true, a..s the man­
agers sayi that it is a practical impossibility for a prosecuting 
officer to get into the mind ot a man, and that he can only, 
reach out by circll1ID3Ul.ntial evidence to establish such a fact: 
That I quite agree to, but tbe managexs can not establi h a. 
fact by circumstantial evidence unless ~ cU:~stu.ntial evi­
dence, with at least reasonable certaluty, mcryes to the establish­
ment of the fact; and that is not the situation b.el'e. 

One would have supposed from the arguments which were pre­
sented to you yesterday upon that point that Judge Archbald1 
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or perhaps Mr. Watson, or .both, were the ones who instituted 
the thought .of making that ·Settlement; but that is not so. I re­
peat that it is not so, because there are .upon this record three 
letters offered in evidence ·)).y the managers, showJ.ng attempts 
to ettle before 1\1r. Watson was even consulted, in .'\l'hich letters 
the fact is referred to that l\Ir. Reynolds, :who ,was the .other 
coun el for tlle Bolands, was the party ·being considered in con­
nec ion with the question of settlement up to that tim~. and 
neither Watson nor Judge .Archbald lrnd anything whatever to 
do with it. But Reynolds, for some :reason not necessary to con­
.sider, was 111ot a succe.;:s in bringing about .a settlement; and •. as 
.Mr. C. G. Boland himself said, he feared that, unless something 
was done, they would lose their properly, and so-it may be at 
the suggestion of Jli1r. Williams, but, at any rate, they went to 
Watson to O'et him to see if he could not effect a settlement. : 

'Yhnt Wat on does before he sees Judge .M-chbald I :Reither 
know nor care. He goes to Judge Archbald to ·See if he ,can .not 
get an introduction to Mr. Loomi!3, who had been ·a neighbor of 
Ju<lo-e Archbald in Scranton for a number of ·years. He ·gets 
:his introduction and then the negotiations commence. There 
were 'Various interviews. It is quite unnecessary to consider ' 
how many nor when they took place, ·but they all -occurred on or 
after August 22, 1911. There were 'Various interviews whic:h 
Mr. Watson had with various officers of this railroad company,. 
but 1.J.e did not get very far, as they were ,so largely at va1'iance 
fo regard to the figures. He was not willing to come down fa1· 
enough, nor were they willing to go up high enough, to reach 
•ernn a reasonable basi.s for effecting a settlement. Boland .says, 
and Watson and Judge Archbald deny, that there was on the 
23t1 of August a meeting ·hekl in the judge's office, in which the 
qne •tion was spokGn of as to having a w1·iting to. show that 
Watson was entitled to a !fee of .$5,000. It was derued by both 
Watson and Archbnld that there ever was such a meeting, and 
Mr. Watson says h~ ne'ler -saw that paper until it was ,called to 
his attention before the Judiciary Committee. 

A .great point w.as attempted to be made yesterday ·that there 
was a raising of the price from $100,000 to $161,000, although 
the amount <>f $100,000 as spoken of at the meeting in Judge 
Archbald's office, .as Mr. Boland claims and the others dispute. 
I do not ca1'e whether tb.at is so or not. It is as immaterial to 
this case as anything T'ery well can be; but the fact is testified 
to ·by M.r. Watson on pages 1116 and lll7 and 1119 and 1120, 
where he sets forth ju. t exactly how the change from ·$100,000 
to .. ·rn1;000 came to be brought about. I read from tile t0,P of 
page 1117: 

Ir. WATSON. From the first time that .the price was fucd at $100,-
000 the .r>ropecty ,that was to be passed .bad changed very materially. 
There were different thin"s to be done With it, and .then when they 
offered this property first there was no two-thirds interest ot!ered. 'Ihe 
Mnrian Coal Co. in its entirety was atrered to me. 

Mr. FLOYD. For $100,000? 
Mr. WATSO~. For '$100,000. That would include the suit-well, I may 

say the suit; yes. There was the Peale mattet·; Mr. Peale had $16,000, 
which was admitted. Mr. Peale finally got a judgment stated for thirty­
odd thotisand dollars, $3·1,000, or something like that. Now, that was 
.hanging fire over there, and I didn't know that that was a part of this 
transaction when I first undertook to handle this for $100,000. Now, 
.there was another thing that iI didn't know, and that is that one-third 
of this stock that ~presented the Marian Coal Co. was in Mr. Peale's 
hands and belonged to him. '.rbat is two things that I didn't know 
about. The fil'St, the increased indebtedness, the $16,000, I did get an 
idea of before we got vc.ry far along with it. But .the larger amount, this 
$18 000 more added to it, I did not get that, you know, until the decree 
was'.._not the decree-until the judgment was entered, whicb wa along 
after I had gotten out of the matter. Now, I did not •know wllat that 
litigation was. Then there was another thing that I illd not know. I 
did not know tha-t ,the Bola.nds had any dispute of title <>Ver there, 
which they did have finally, and that the Lackawanna ~hlimed a good, 
sizable interest in this dump. Now, I did not know that. Then, when 
I brought that to Mr. Boland's attention, and he begrui to sec his $100,-
000 being carved out by $16,000, by a third interest of the PenJes, and 
by a quarter interest of the Lackawanna, it began to get him down so 
that he would have trouble getting home on the pr·oceeds; and therefore 
we agreed o.r be af:reed to raise that to the $161,000, .and I was to make 
that up on tbe rates. That Js what was to happen. 

That is the situation, an<l that is the reason why the price was 
raised. No one pretends that Judge Archbald bad anything 
whatsoever to do with it. I car.e not whether .he knew that 
under the original arrangement $100,000 was to be asked and 
that it was after1rards raised to $161,000, or whether he only 
knew that $161,000 was to be asked, the result is precisely the ; 
same so ifuT as H can in any way affect tllis case. 1 

It is said, and said truly, that tile judge bad a later inteniew 
with Loomis on or about the 25th of -September, and Ulen on 
tile 27th he got a letter from Loomis saying that no settlement 
could be made because the Bolands were asking too much; that 
he had an interview witll Phillips a.t .his own home on the ·30th 
of September; that he had an interview here fa Washington 
with Watson on or about the 7th of October; that he had a still 
later interview with Mr. Boland asking him to see l\k. Loomis 
after Watson had failed and given up the job; that he did see 
Loomis and found that he could not effect a settlement, and 

then on the 30th of No¥ember .ireturned all the papers to Mr. 
1Watson and fold 11.im that the settlement could not :be .carried 
through because of the vast .difference between them as to the 
:figures which the one was willing to give the other was willing 
to accept. rMr. Worthington ·asks me to read in the same con~ 
.nection with that ·v/bich I have already read a sentence from 
the testimony of Mr. Watson. I read from ·page 1119: 

I had e-very reasou to believe -perhaps it wa.s so, and therefore we 
·add-ed it together and it made $161,000, and that is tbe only p1ice I 
ever had, the only price I was ever authorized to offer the land ;for to 
the Lackawanna road, and I offered it at that price . 

iI may say just in this connection that there is a letter of Mr . 
Phillips to Mr. Loomis, both of them· officers of this road, show-
1ng exactly how that $161,000 was made up, on the demand ,of 
Mr. Bolan<l, in that it was by multiplying 376,000 tons of coal, 
which had been shipped from their washery over this road, bY' 
43 cents a ton, which they claimed was the excess price charged 
against them, making just exactly the price which was pre­
sented to the Delaware, Lackawanna & Western Railroad .Co. 
by him. 

There is no thought or pretense th::-_t Judge Archbald had any 
interview with them in which anything of that kind was .said, 
or that :he .had anything whatsoever to -do with the sending of 
that letter. There were, -even after Judge Archbald returned 
the papers to Thfr. Boland-which, by the way, they never pro­
duced, }}eca.use those papers would have shown the $161 ,000 
most clearly, nnd it is the only letter that they did not produce 
themselve , although it was sent to and admittedly received by 
them, and although Mr. Pryor says he saw the papers which 
were incle>sed lying -on their desks, and Mr. Boland himself 
testified fo :it-there were later attempts to -settle made by the 
Bolands themselves and l\Ir. Phillips ~ upon the stand and 
testified to it. I read from· page 878 : 

Q. (By Mr. Worthington.) State .any reason Mr. Christopher G. 
.Boland gave you on tbat occasi(}n for wlshing to have the claim of the 
Marian .Coal Co. against the railrnac1 company ettled.-A. lle stated 
in a ve.ry affecting way, with tears rolling and coursing down his 
cheeks, that he was iworried and 1'.retting about his brother Will; tha t 
be was afrai-d he would lose his m.ind. 

But it is said here that there is to be an m.ference drawn 
as against Judge Archbald unfavorably because the letters 
.wllkh were sent to the officials of the railroad company w~re 
wi-itten on Commerce Cou1't paper. .Mr. Manager Srn.RLINB 
·Said yesterday that they were all thus written. That is a mis­
take; not an :intentional mistake, ·but none the less an actual 
mh~take. Most ,oif them were ..se> written. So also most of the 
letters which were written to other people appearing in this 
case were written on Commerce Court paper. But there were 
ri few letters w.ritten not on Commerce Court paper as well fo 
the railroad officials .as to other peop.Je. Bu.t the explanation 
of it, and the perfectly natural explanation of it, was that 
which was g.trnn by Judge Archbald svhen the question was put 
to him. He said, " 1 nernr. thought anything about it. I dic­
tated the letters to my stenographer, and she wrote the letters_ 
on that paper because it .happened to be handiest, and she 
brought them to me and I signed them, and the letters were 
sent out." 

I do not know how far custom has made it right for men in 
official position to write private and personal .matters on official 
paper. I know that I personally have recei\ed a great many 
letters thus written, and on IJLirely prizate business, and I 
know that I nen~.r heard it challenged until this case com­
menced, or heard it said that that was proof of any wrongdoing 
by anybody. 

I recall reading in mered history thrct some 19 centUl'les 
::igo the scribes and pharisees brought before Christ a woman 
who was taken in adultery, and they tempted Him, asking Him 
what should be done with that woman. The Sacred Book tells 
us He stooped down and wrote with Bis finger upon the ground. 
And when the men who brought her there saw wha.t was writ­
ten upon the ground they all went away without making any 
accusation against her. Tradition .says that that which was 
there written upon the ground contuined the na.mes of those 
with whom that woman's accusers had themsel\es committed 
n.dultery. __ 

I wonder whether or not if that -same inerrant finger could 
come here this day and write upon the walls of this Cham­
ber, if, indeed, those walls are vast enough for that purpose, 
tbe names of those to ·Whom Judge Archba.ld's accusers had 
written on private business upon official stationery, how many 
of those accusers, like the scribes and pharisees of old, would 
quietly slide away, not waiting to hear "He tha.t is without sin 
among ·you, let "him cast the first ston~ ' 

But it was ·Said that the pendency of the Peale case had some- . 
thing to do with it. That case was pending in Judge .Archbald's 
court, and they say tllat he had no business to undertake to 
act in this matter because of the pendency of that case. But, 
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gentlemen, it is an admitted fact, entirely outside of the facts 
to which I baYe already called your attention, that there was 
notlling done in that case which was in any way improper. I 
read from page 033, where objection was made to an offer of 

. proof by Mr. Fitzgerald, who was one of th·e counsel in the 
case, because there was no claim of. improper conduct. The 
Presiding Officer ruled that: 

The Chair remcmbe1·s there is no issue raised in the articles of 
impeachment as to the improper conduct of Judge Archbald i.n this 
particular case. 

And, again : 
If the facts indicated by the question were established by the 

e>idence, it would no t affect the case in any manner, because there is 
no charge in the articles of impeachment of any improper conduct of 
Judge Archbald in that particular case, as the Chair recollects. 

And that admission on behalf of the managers answers so 
completely the wild statements which were made by William 
P. Boland when upon the witness stand, namely, that the judge 
did influence Judge Witmer to make a wrongful decision, and 
that the judge decided the demurrer in the case because of 
their refusal to discount the note, although the note was not 
drawn for months after the decision was rendered-that ad­
rni sion . on behalf of the managers takes that matter so far out 
of this ca e that it is not worthy of further consideration. 

I think, so far as article 2 is concerned, we are now in a posi­
tion to summarize it without going far astray as to the result. 
We have here admittedly a judge of integrity-of integrity as 
a judge and as a man-impartial in all he did, who never under­
took to sit in any case, e•en as to these litigants, after he had 
undertaken to settle their controYersy; who is able, industrious, 
and impartial; and you are asked to say that that man is 
corrupt and dishonest mid ought to be removed simply because 
he undertakes at the behest of one friend to settle the difficulty 
which another friend is in. I want to know what the Members 
of this Senate would do if they were in the position in which 
Judge Archbald was, as stated by him. I read from page 1195: 

I had known l\ir. Boland 30 or 40 years; I can not tell just bow 
long. I knew bim familiarly enough to speak of him by his name. 
P eople call him "Christy." I talked with him in a friendly and 
familiar way every time we met. He came to me in my office on one 
occasion-I can not fix the exact date; I have no means of doing it­
and told me ab-)ut this settlement. He said that the matter was prey­
ing on the mind of his brother, W. P . Boland, and he expected if it 
went on further that it would end in his brother going to an asylum. 
My impression is that tears came to bis eyes, and be drew upon my 
sympathy in that way by what he said and in his appearance. He 
asked and spoke about this settlement, and wanted me to see what I 
could do with regard to it. He came two or th1·ee other times in a 
similar way at a later date. I can not fix the time when that occurred. 

I want to know, gentlemen, if a friend of yours of 30 or 40 
;rears' standing had come to you and said that thing to you 
what would you ham done? Mind you, 0. G. Boland was called 
upon the stand as a witness after that testimony was gh·en and 
never undertook to dispute it in the slightest degree. What 
would you have done? I believe as long as red blood flows in 
your veins you would ha•e done just what Judge A.i·chbald 
<lid. You would have gone out at the behest of a friend of that 
kind and you would have strh·en to settle the difficulty ' which 
so seriously threatened the mind and memory of that friend's 
brother. And there could be drawn as against you for doing 
that thing nothing whatsoe\er; but in your fa\or, many, many 
things. 

If Judge Archbald had endea,ored to sit in that case after 
that time, there might ha\e been some slight shadow of a com­
plaint; but there is no pretense of that thing. He exercised 
his manhood rights ; he played the part of a Christian as he 
was required to play it, and instead of being condemned he 
should be praised. 

I recall that in the Sermon on the l\Iount we are told that 
"blessed are the peacemakers, for they shall be called the chil­
dren of God." But if a man were in Federal office and should 
·be deprived of the right to do that thing, then must it be said 
that "cursed are the peacemakers who are in the Federal serv­
ice, for they shall be impeached for treason, bribery, or other 
high crimes and misdemeanors " ; and nothing less than that 
can be said in regard to it. 

I pass, gentlemen, to the fourth article. That article has 
attracted more attention in the Senate, if one may judge by the 
number of question that were submitted to Judge Archbald 
when upon the witness stand, than any of the other articles. 

I shall not undertake to claim here that that which Judge 
Archbald did on that occasion could not better have been done 
otherwise. I think it could. But that is not the question. The 
question here is whether that which he did constitutes a high 
crime and misdemeanor. And there is no other question than 
that in it. And unless you find that it does constitute a high 
crime and misdemeanor, however much you may regret and 
reprobate that which was in fact done, you must find a verdict 
of not guiJty upon this article. 

Let us see what the case is. The New Orleans Board of 
Trade had suggested and finally instigated proceedings before 
the Interstate Commerce Commission growing out of freight 
rates on the Louisville & Nashville road, from New Orleans 
to Montgomery, by one route through Pensacola and by another 
route through Mobile. The Interstate Commerce Commission 
had ear ly adopted for theh· guidance the rule that if the 
through rate for freight between two points was greater than 
the sum total of the local rates between the points that lliat 
if not conclusile, ce1·tainly was a most \ iolent presumptio~ 
to establish the fact that the through rate was an improper rate 
and ought to be reduced. 

When that rule was promuJgated the Louisville & Nash•ille 
which was up against water competition as to a part of it~ 
route, in order to comply with ·the requirements of the commis­
sion, changed the rates so that the through rate did coincide 
with the sum total of the local rates. That settle<l the proceed­
ings for a little while, but later on they were instituted and car­
ried on in the Interstate Commerce Commission, and there were 
two questions raised in those proceedings; the first related to 
what are known as class rates and the second to that which are 
known as commodity rates. 

" Class rates," as Judge Arch.bald explained the other day, 
means rates upon a number of, comparatively speaking simila r 
articles. "Commodity rates" means rates upon an in'dividual 
article, because it is supposed to be more expensiye to transport 
than other articles. 

And when the Interstate Commerce Commission came to pass 
upon tbe ma.tter they decided only one branch of it. As the 
papers which related to that were not read when they were 
introduced in evidence, I think it important, that there may be 
a proper comprehension of exactly what the situation is that 
you may know just what the Interstate Commerce Comm

1

i sion 
did decide, and I will read now from the concluding clause of 
their opinion in this case : · 

In regard to the commodity rates attacked in these proceedings 
certain adjustments and changes have been made therein by the de: 
fendant since the institution thereof with the view of correctin"' in­
equalities or excessive charges found to exist, which adjustments"' and 
changes are admitted to have removed the cause of complaint to some 
ex.tent. !t is Impracticable in the present state of the record to deter­
i:.mne sahsfactor1Jy what other changes, if any, respectincr commodity 
rates should be made. These cases will be retained theref'Ore for such 
further investigation and consideration of commodity rates involved as 
the facts and circumstances may seem to require. 

So that, you see, in the case pending before the Interstate 
Commerce Commission they decided the question of class rates 
and they resened the decision as to commodity rates, and in 
that aspect of the matter the Louisville & Nashville Railroad 
filed their petition in the circuit court of the United States, 
which proceedings were subsequently certified to the Commerce 
Court at the time of its creation and became the first case in 
that cour t. 

Of course that petition could only• attack the ruling of the 
Interstate Commerce Commission in relation to class rates. 
because there was still pending and undecibed the question of 
commodity rates. That is all it did attack. While it was in 
that shape Judge Archbald told you-and about that there is 
no dispute-that the Comn;ierce Court, in considering tlle 
matter, . reached the conclus10n that they would su tain the 
ruling of the Interstate Commerce Commission. 

J uCJ.ge Archbald did not agree with that conclusion and un­
dertook to write a dissenting opinion. In the cour e of that 
undertaking he found the particular clause in the testimony 
which had been quoted-and I am not going to stop to rend it, 
for it is not worth while-by which, judging tbat by the con­
text, it would appear as if the word "not" had been omitted. 
And it was in that aspect of the matter be wrote to Ur. Bruce 
to obtain the fact upon the point, so that he might use it in 
connection with his dissenting opinion. 

It may be said that the elimination of the word "not" was 
a Yery important elimination, and in a sense it would be so; 
and yet, curiously enough, in this record before the Senate we 
have no less than four instances where the word "not" has 
been omitted in the printed proceedings, wbich had to be cor­
rected by calling the attention of the Senate to it, after the 
reading of the Journal. .And it finally appears omitted in the 
brief which l\Ir . .Manager CLAYTON has filed and that has not 
been corrected, and the "not" is still omitted up to thi. <lay. 
So it plays very little part whether the word "not" was 
omitted or whether any other word was omitted. 

So if you choose you may say that it was a blunder or mis­
take, or any word you choose to attach to it, on the pnrt of 
Judge Archbald not to call attention of counsel on the other 
side, and also call the attention of the other judges of the 
court to the receipt of that letter from ~lr . Bruce. Call it that 
if you choose. 
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Mr. Manager CLAYTOX Will you please glve me the pn:ge of the House think of it as an element in itself that they did not 

the brief in which the error to which you huve referred occurs? even include it in their dragnet thirteenth article at all. It is 
l\Ir. Sil\IPSON. Page 7. I will can attention to the exnct not eyen suggested there, and hence to claim that it is part of 

point later on if you wish. a "system" is simply a claim not to be considered at all. 
Tl1e que tion is not whether that was a mistake bn his part, I pass on to the fifth article. I am afraid my colleague is or 

but whether there was nn e1il motive in that mistnke. There should be getting nervous for fear I will use a part of his time. 
can not have been an evil motive in that mistake, because it is 1\Ir. WORTIDNGTON. Take all the time you want 
an admitted fact in this case, which probably the Senatots have l\Ir. SilHPSON. The fifth arti~le Mr. Manager FLOYD s ·d 
forgotten, but which was admitted when Mr. Bruce was on thu yesterday he considered was one of the most important of them 
witness stand, that that letter which was received by Judge all. I think it was Mr. FLOYD who made the statement; but if 
Archbald was pasted by him into the record in that case and not, it was one of the others, but I think it was 1\lr. FLoYD. 
remains in that record unto this day, arnl is printed in the paper Al1d yet that article is one of the simplest of them all. 
book in the Supreme Court, where that case is now pending. The .charge in that article is tllat Mr. Frederick Warnke in 

Kow, can anyone under God's heaven imagine that there coulcl 1904 was the owner of a two-thirds interest in certain coal lands 
be an evil motive in a man writing and receiving a letter when owned. b the Philadelphia & Rea.ding Railroad Co., and the 
that man would paste that letter into the record where every- railroad company forfeited the lease which Mr. Warnke had, 
body could see it? and that he afterwards went to Judge Archbald and asked him, 

I do not lrnow whether or not that is how the managers found Judge Archbald, to intercede with the officials of the Reading 
out in regard to it, but that is the fact, and it neguti\es in the Railroad Co., and in consideration of that intercession Judge 
most conclusive way the possibility of any evil motive in Tegard Archbald racelved the sum of $510. 
to it. Now, that is the substance of that charge. I do not care ab0ut 

The same thing is true, only in a somewhat different sense, taking the time to read it at length. 
of tbe second letter that Judge Archl:mld wrote. That lette1· You will perceive at once, therefore, that all the evidence 
wns calling attention to that which Judge Mack had discovered, which was introduced here by the managers which related to 
or thought he had disco1ered, of what are known as variations the arrangements existing between John Henry Jones and 
from the Cooley award. But those ·rnriations related pUTely Fred W. Jones, and whateyer agreements there may have been 
and simply to the commodity rates which had never been de- between them are wholly immaterial to the consideration of 
cided by the Interstate Commerce Comrnision, and therefore this article. You will perceive also that under that article, 
were not before the Commerce Oomt. unless that $510 note was given as a consideration for Judge 

And so it was that when Mr. Bruce replied to Judge Archbald Archbald using his influence with the Philadelphia & Reading 
in regard to the matter, he called attention to that identical Coal & Iron Co., it does not make any difference for what it 
fact, and I shall read only a few lines from the letter to demon- was -given. It is not charged to be anyways wrong, if, as the 
strate that: fact was, it was a commission for the sale to the Premier Coal 

Finding that the commission had decided nothing on the subject of Co. by tlle Lacoe & Shiffer Ooal Co. of the fill known as the old 
commodity rate , bnt had e~.pressly reserved that subject for further con- gravity fill, for in that event it is not a subject of complaint in 
sideration, and that the equity suit filed by the railroad company this Rl'ticle. 
attacking the com.mi sion's order was therefore necessarily conftned to 
the subject of class rates, to which the commission's order was con- Let us see what the facts are. It is undoubtedly true that 
fined, I never attempted to make any investigation of the subject of there was an interest which Mr. Warnke had in a lease with 
cotnm'Jdity rates or to make any preparation of the ca e based upon th Phil d l h" & R di Co 1 "- I Co I · 
.the considerntion of them ; and I do not see how nny question pertain- e a e P in. ea ng a t-" ron · t IS not ques-
ing to commodity rates can now be before the Commerce Court. tioned here but that he had expended $G5,000 to $75,000 in re-

Of cour e, no such question was before that court, n.ncl it building the washery and -getting ready to wash the coal that 
was quite unnecessary, however wise it might have been to call was in the dump. It is not questioned he1'e but that the original 
the attention of the court to that fact by producing the letter, lease, of which he was the assignee, had a clause in it that 
especially as according to the statement of Judge Archbald if there was an assignment of the lease the Philadelphia & 
tile thing became wholly immaterial in the consideration of the Reading Coal & Iron Co. had the right to forfeit the lease; 
ca e. and there is no doubt but that-cruelly, as I think, though 

Bnt if thnt thing was som~thing which he should not ]lave within their legal right-they did forfeit the lease because of 
done, it was at most a breach of the law of ethics. It was no that assignment, and that Mr. Warnke lost his $65,000 to 
breach of any known law of the land. It was no mort! a breach $75,000. There is no doubt, also, but that he undertook, through 
of ethics on the part of Judge Archbald than it was a breach himself and through other friends of his, to induce l\Ir. Rich­
of ethics on the part of Mr. Bruce himself, for he testified, ards, of the Philade-Jphia & Reading Coal & Iron Co., to recon­
when he was before you, that he did not communicate the facts sider that determination and to try to get back tile lease which 
to counsel on the ether side, and he testified also--and it is he had had or to lease to him the Lincoln coal dump, o that he 
in this record-that he got a letter from Judge Mack, who was might in some degree recoup a portion of his losses. 
writing the dissenting opinion, and he 1·eplied to that also. There is no doubt but that he came to Judge Archbald, that 

I do not know how many Senators there are h1 this Chamber Ile told Judge Archbald the story of his losses, and that he asked 
who know Mr. Bruce. Probably both -of the Senators from the judge if he would not go to Mr. Richards and see if he, the 
Kentucky do know him. If they do know him, I am quite sure judge, could not get for him, Warnke, an interview with Rich­
tliey will say to you, as one of tile Justices of the Supreme Court ards, to the end that he might endeavor again to persuade Mr. 
of this country said not very long ago, that he is one of the Richards to yield the point and give him back th~ wa.shery or 
yery best lawyers, one of the highest-toned lawyers, tJ;lat -ever giye him the Lincoln dump, so that he might recoup his money. 
came to practice at their bar. If a man of that ch:uacter There is no doubt about the fact that Judge Archbald, then 
Rhould eomrnit a breach of the law of ethics, why complain of being about a visit to Pottsville; wrote a letter, in which letter 
Jmlge Archbald and claim that it is a crime that he did like- he said h~ was coming to Pottsville on a certain -day, and he 
wh; .? asked Mr. Richards if he could not see him; that he saw Mr. 

I want, in tlrnt sn.me connection, and closing all that I have Richards and then put the proposition before Mr. Richards; 
rto say upon that point, to i·ead to you what was said by Mr. and that he then for the iirst time learned that Mr. Richards 
Manager STERLING yesterday. I read from page 13Gl: had been previously importuned to grant that relief to :Mr. 

Do you ask the question, Would you impeach nnd convict Judge Warnke, and that th-en for the first time h~ also learned that 
Archbald and remove him from office for his correspondence with Helm like the laws of the l\Iedes and Persians the rules of the Phila-
Bmce? I speak for my~elf when I say no: I would not if that stoO'd d I 1~:~ & R d" 0 1 & I o t be alt ~,, and th 

Jon , but it is a part of the system ; it is 'One fact which dovetails into e PllliL ea mg oa · ron o. can no ' ercu, ey 
this line of conduct which he has carried on with the railroads, and wo11ld not consider anything Mr. Warnke might have to say. 
it is a system so rank that "it smells to heaven." All those things are without any dispute. But is there any 

He may say that as much as he pleases. The point in it, crime in that? Is there any -wrongdoing in that? It is not e.-eu 
however, is this: That when you come to vote on the fomi:h alleged that the Philadelphia & Reading Railroad, or Railway, 
Rrticle of impeachment you are only to determine under that .or Coal & Iron Co. had any litigation pending before.any court of 
article as it is expressed. whether or not the sending of those which .Judge Archhakl was a · member. That was .admitted in 
letters to and the receiving ·of the letters from Mr. Bruce, the argument made here yesterday. 
willlout notice to counsel on the other side, is .an impeachable What they say-and it iB one of the most curious arguments 
offense. I ever listened to-that because in the sale of .the gravity fill he 

You can not carry into your decision ns to the fourth ~rticle , did take u commission and wanted to know "why not"; that 
anylhiug which relates to any system, if such there be. To -do you might infer from that fact nlone that the note which was 
so would contravene the very first fundamental principle of a given to him on this occasion wns given to him as a considera­
trial, namely, that a man shall be convicted only of that which , tlo.n for trying to help Mr. Warnke. This to me is one of the 
ls churgCll against him. And so little ·did the managers ,of most cnriaus arguments that nn.Yone could bring before any 
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hody of men suuposed to be sitting as judges, especially as 
months of time eve:!l had intervened before the note was given. 

But there is no evidence whatsoever that that note was given 
nt all for any such purpoee. There have been before you no 
less than five witnes es, every one of whom testified that that 
note was gfren as a commission on the sale of the old gravity 
fill. There is no doubt, because there has been here produced 
before you the letters by ~Ir. Berry and others, that Judge 

rchbald bad an option upon the old gravity fill. There is no 
doubt that he undertook to sell that to the Central Brewing Co., 
and that they sent and examined it and for reasons satisfactory 
to them elves said that they would not take it. There is no 
doubt that the examination which was made for that brewing 
company was made by :\fr. Warnke, and that he became satis­
fied from the examination which he then made that there was 
sufficient Yalue in that fill for him to buy it; and that he then 
entered upon negotiations with Judge Archbald, while he still 
held that option, for the purchase of that fill. 

It is true that while those negotiations went on the original 
option ran out. There was still, however, the oral option. But 
whether there was a written or oral option makes absolutely 
no difference. Under the law of Pennsylvania, whatever may 
be the law el ewhere, if an agent or commission man brings the 
parties together and that results finally in a contract, it makes 
no difference whether that man bas anything to do with the · 
final making of the contract, whether his agency ceases in the 
meantime or no, or what could happen to it, having once 
brought the parties together resulting in a contract, he has 
done all that the law requires of him, and he is entitled to be 
paid his commission. 

That is the reason why the commission was paid to Judge 
Archbald in this case, and that is the reason why he was en­
titled to retain so much of it as he did in fact retain. Of 
course, he gaye half of it to Mr. Jones, who was interested in 
the matter with him, and he produced his checks and check 
stubs showing that identical fact, and it is a conceded fact 
throngllout the case. 

Kow, I want to know what you are going to do under cir­
cumstances such as these with the presumption of innocence to 
which I heretofore haYe adverted, and to the doctrine of 1;ea­
sonable doubt, and to the effect to be given to good character, 
when upon such an argument as was made yesterday by the 
managers in regard to it you are asked to charge Judge Arch­
bnld with crime, as against the testimony of at least six wit­
nesses, without one single word from anybody in antagonism 
to that which those witnesses have said. 

I pass to the seventh article. The allegation in that article 
in regard to Judge .AJ:chbal<l is that while be was sitting as a 
judge in the district coul't-that brings up a new question of 
law which I am going to refer to in a moment-he entered into 
.negotiations with one W. W . Rissinger in relation to a coal­
mining scheme, I think it was in Venezuela, and that while 
those negotiations were going on he tried the case of the Old 
Plymouth Coal Co., in which Rissinger was a stockholder, 
against various insurance companies, and that while also that 
mutter was pending he indorsed a note for $2,GOO at the request 
of l\fr. Rissinger and caused it to be presented to l\Ir. Lenahan, 
who was one of the counsel for l\Ir. Rissinger in the trial of that 
particular i:<uit. 

The first question which arises is the one which has been 
referred to by several of the managers, and was suggested, I 
think, by the Senator from Idaho [Mr. BORAH] in the begin­
ning of this trial, viz, whether or not the Senate can now con­
sider an article of impeachment which relates to acts done while 
Judge Archbald was a district judge before his appointment to 
and confirmation as a judge of the Commerce Court. I shall 
not take much time to argue that lega.l question for the reason 
that all of the articles, beginning at the seventh and running 
to the twelfth, which deal with this question are articles of 
comparative unimportance. But inasmuch as the question has 
been raisetl, it ought to be considered, and so, briefly, I shall 
con.sider it. The managers in their brief say, this in referring 
to tills question: 

In this respect the case here presented seems to be unique in the 
annals of impeachment proceedings under our Constitution. 

And they say further in that regard that they can justify 
the articles of impeachment, notwithstanding the change of 
office, because the two offices are substantially the same within 
the contemplation of the constitutional provisions relating 'to 
impeachments. 

That argument necessarily concedes the points decided in the 
Blount case and considered and voted upon in the Belknap 
case, that he who is out of office can no longer be impeached. 
It neces arily also· concedes that the constitutional provision 
has for its primary purpose the remoyal of the delinquent from 

the particular office in which he is said to have done a wrong. 
Tha~ is the necessary conclusion from the provision of Article I, 
section 3, of the Constitution, which provides what shall be the 
penalty in case of impeachment. It is considered also by Judge 
Story in his work on the Constitution, and I wish to read a 
paragraph in regard to it, even though it takes a little time to 
do it. In referring to the clause of the Constitution to which 
I ha Ye adverted Judge Story ~ays: 
~7om this clause. i.t appeal's that th!'l remedy by impeachment is 

~trictly co~ed to ~1vll officers o.f the Umt~d States, including the Pres­
ident and Vice President. In this respect it differs materially from the 
law. and practice of Great Britain. In that Kingdom all the King's 
subJects,_ w_hether peers or commoners, are impeachable in Parliament, 
tho1;1gh it is asserted that commoners can not now- be impeached for 
capital offenses, but for misdemeanors only. Such kinds of misdeeds 
however, a.s peculiarly injure the commonwealth by the abuse of high 
offices !>f tI_ust are the mos~ pr~per and have been· the most usual ground 
for tJ:i1s kl!ld of prose.cut1on m Parliament. There eems a peculiar 
propr~ety, m a repubhcan gov.ernment at least, in confining the im­
P!'l~chmg power to persons holdmg office. In such a government all the 
~1tizens are equal and ought to have the same security of a trial by 
Jury for . all crimes and offenses laid to theil" charge when not holding 
any offic1al character. To subject them to impeachment would not only 
be ext;rem~ly oppressiv~ and expensiye, but would endanger their lives 
an~ hberties by exposmg them agamst their wills to persecution for 
the11· conduct in exercising their political rights and privileges. Dear 
as the trial by jury justly is in civil case , its value as a protection 
against the resentment and violence of rulers and factions in cl'iminal 
P!<?Secut~ons makes it ines.timabl~ . . It is there, and there only, that a 
c1t17!en, l~ the sy_mpathy, i~partrnhty, the intelligence, and incorrupti­
ble rntegnty of bis fellows llllpaneled to try the accusation may indulge 
a well-founded confidence and sustam and cheer him. If' be choose to 
accep_t office, he \yould voluntarily incur all the additional responsibility 
growmg o~t of 1t. If _ imp~ached for bis conduct while in office, he 
c?uld not Ju~tly comJ?lam, smc;e he was placed in that predicament by 
his own choice, and m acceptmg office he submitted to all the conse-
9uences. Indeed, the mo~er;it it was decided that the judgment upon 
impeachment should be hmited to removal and disqualification from 
office it followed, as a natural result, that it ought not to reach anv 
bu~ officers of ~he United States. It seems to have been the originil 
obJect of the friends of the National Government to confine it to these 
limits, for in the original resolutions proposed to the convention and in 
all . the subsequent proceedings the power was expressly limited to 
national offic~rs. 

If the argument which was thus presented by Judge Story is 
sound, it must necessarily follow that the similarity of the two 
offices is not and can not be of any moment whatsoeYer. Can 
it be said that if a civil officer, say, in the Cabinet of the 
President, is transferred from one portfolio to the other and 
continues steadily in offic~ that he may be impeached while 
holding the second office for that which was done in the first · 
and yet if he passes from the Cabmet to the Senate or int~ 
private life he can not be impeached at all? There is no logic 
or sound reasoning in any such proposition as that, nor is it in 
accord with any well-settled principles. In the provision which 
the managers quote in their brief from l\lr. )foster he says this 
in regard to that: 

It. includes such action .bY. an officer when acting as a member ex 
offic10 of a board of comm1ss10ners, and such action in the same or a 
similar office at an immediately preceding term. 

Now, I want to know why limit it to the immediately pre­
ceding term if the similarity of the office is the test in determin­
ing whether the impeachment will lie or not. Of course, that 
can not be sound ; and the only reason why Foster wrote in his 
commentaries the "immediately preceding term" was because 
he felt that the line must be drawn somewhere. He knew that 
in certain of the State courts, under the language of their con­
stitutions, it had been held that in a succeeding term of the 
same office there might be an impeachment for that which oc­
curred in the immediately preceding term. But it remained for 
the managers to evolve the doctrine that it was to be a sub­
stantially similar office which was the test in determining the 
matter. 

I submit that the proper test is the one to which I ha•e 
already aawrted. It is that the office, during the incumbency 
of which the acts were done of which complaint was matle, shall 
be the determinative factor in deciding whether or not impeach­
ment shall lie for the offense charged. If that is not so, there 
is no logical conclusion from the position which one of the man­
agers assumed {I think it was 1\Ir. Manager Sterling, though 
I may be mistaken about that), that so long as the man is in 
public office, whether the office is substantially similar or no, 
or whether there is a continuity of term or no--so long as he is 
in public office he may be impeached for anything which he has 
ever done in the past because, as it was claimed, the purpose of 
the constitutional provision is to put out of office all those who 
by their past lives have shown that they are unfit to occupy it. 
That position would be a logical one, but there can not be a ca e 
found to sustain it; and all the authorities decide precisely the 
reverse. But, as I said, that is a comparatively unimportant 
matter, and I pass from it to consider what the real charge is. 

That real charge is that Judge Archbald was corrupt in sit­
ting at the trial of that case while negotiations were pending 
as to a matter in which he was interested, and in causing the 
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note, while the matter was pending, to be presente<l for dis­
count to counsel for one of the parties to the litigation. It is 
impossible to conceive that that can be so. There can not be a 
corrupt conspiracy unlc"'!is there were at least two people to it. 
If there was a conspiracy between Judge Archbald and :Mr . . 
Rissinger, will somebody tell me why when those suits "ere 
l>rought they were not brought in Judge Archbald's court? 
Yet the record which is here produced shows they "ere not. 
They were brought in the common pleas court of Lackawanna 
County, Pa.; 01er which Judge .Archbald did not preside. 

Can anyone understand why the other party to the suits. 
the one who "as to be injured, should remo•e the case into the 
Federal court 01er which Judge Archbald \Yas to preside if 
the conspiracy was between Judge Archbald and Rissinger? 

Can anyone understand why, if there was a. conspiracy be­
hveen Judge Archbald and Rissinger in regard to the matter, 
the rulings, so far as they took place, with one exception, to 
which I will advert in a moment, were all in favor of the other 
party to the litigation? Yet l\lr. Shattuck, when he was upon 
the witness stand, and he was counsel for the insurance com­
_pany which was supposed in some way to have been injured, 
.testified that every decision in the case, · barring the one, was 
made in accordance with his suggestions to the court and as 
against Mr. Lena.ha.n's and .Mr. Rissinger's claim. 

The one to which I now wish to advert is this : When all the 
evidence for the plaintiff was in the counsel for the defendant, 
l\ir. Shattu.ck, moved for a nonsuit, not a demurrer to the evi­
dence, for that is not known to the practice in Pennsylvania, 
though the legal effect is precisely the same. He moved for a 
nonsuit, and the court refused to grant the nonsuit. They said 
it was a case for a jury, and, as l\Ir. Shattuck said, it was a case 
for the jury upon a single question, which single question was 
whether the building which had been burned down belonged 
to the old Plymouth Coal C-0., which was operating the washery, 
or belonged to the railroad company, which owned the dump, 
the building having from time to time been altered and added 
to by the old Plymouth Coal Co. during the course of their wash­
er.v proceedings. 

When they had gone on a little way in the evidence counsel 
got together and agreed upon a settlement of the case, which was 
carried into effect. There is no claim here, and it is distinctly 
denied in the evidence, that Judge Archbald had anything what­
soever to do with bringing the counsel together. It is not 
claimed here; on the contrary, it is admitted by the managers 
by an express admission, and it is also testified to by 1\Ir. Lena­
han, representing the coal company, and by Mr. Shattuck, repre­
senting the insurance company, that the decision which Judge 
Archbald made upon that point was right; and Mr. Lenahan 
told you that 1\Ir. Shattuck turned to him after the decision of 
the case and said to him in substance, " The jig is up," and that 
be had had no defense whatsoever, and Mr. Lenahan further 
said to you that there really was no defense of any kind to the 
case. • 

Now, I ask whether or not on that state of facts you can find 
anything wrong as against Judge Archbald? As I said, l\1r. 
l\lanager STEBLING admitted during the trial that every ruling 
was proper-every one, without an exception. 

Oh, but they say Judge Archbald permitted that note to be 
presented to Mr. Lenahan for discount. Judge Archbald says 
that he did not. l\fr. Lenahan does not say that he did. Mr. 
Rissinger says that he did not. Indeed, there is a slight dispute 
between Rissinger and Lenahan as to whether the note was 
ever presented to l\fr. Lenahan. Certainly if it was presented 
at all it was presented in the .most indefinite sort of a way. 
Lenahan admits he never saw it. Rissinger says that what 
occurred was that he went to Lenahan, not even having the 
note with him, and asked him whether he would have his bank 
discount that note, and Lenahan says," I said to him' What do 
you want it for?' He told me he wanted it for raising money 
in relation to this mining scheme down in Honduras," or in 
Venezuela, wherever it was, and that then he; Lenahan, said to 
him, "Why, I will not go to my bank and discount a note for 
any such purpose as that. They would laugh me away if I did 
anything like that, because they will not discount a note for the 
purpose of using money in any mining scheme of a wildcat 
nature whatever." 

Knowing of the entire failure of their evitlence, there was an 
endeavor yesterday to drag in .1\Ir. Rissinger's testimony before 
the Judiciary Committee, though it was never even referred to 
at the trial in this case, and to assert that his stories, as 
testified to on the two occasions, were wholly at variance. 
Even if that were so, though the1·e is no evidence to show it, it 
is inconceivable how Judge Archbald could be affected by it. 

There is just one other thing in that aspect of the ·matter 
which ought to be referred to. B~fore the note· was presented 

to anybody, indeed before it was indorsecl by Judge Archbald, 
there had final judgment been entered in the suit about which 
this compla-int is made, five days before that day, and the record 
which is produced and offered in evidence here shows that 
fact to be true. Now, I ask, Is Judge Archbald to be charged 
with some crime or with some wrongdoing because as an ac­
commodation to a friend he indorsed that friend's note five days 
01: any other time after the only litigation _in which that friend 
had any interest was finaDy settled in his, Judge Archbald's. 
court? If he is to be blamed for that, will somebody kindly 
let me know what the statute of limitations upon that point is? 
I want to know when a judge having disposed of litigation in 
which a party is interested can for the first time be permitted 
to haye anything to do with that one who had in the past been 
a litigant in his court. Is it five days or five years or five cen­
tmies? In point of fact, the test is, and necessarily must be, 
the point when final judgment is entered in the case. At that 
time the judge's function is at a.Il end; the case is over so far as 
the judge is concerned; and the question is simply .one of col­
lection between the parties to the litigation. 

I pass to articles 8 and D, and· I refer to them together because 
they both grow out of precisely the same transaction. Judge 
Archbald indorsed a note for $500 for John Henry Jones. The 
eighth article charges him with a crime because he permitted 
that note to' be presented to C. G. Boland and William P. Bo­
land for discount, there then· being pending in his court the 
case of Peale against the 1\Iarian Coal Co., in which company 
the two Bolands were large stockholders. The ninth article 
charges him with a crime because he permitted that note, or 
directed that note, if you choose-I am not caring for the word­
ing in regard to it-to ·be presented to C. H. Von Storch, who 
some time in the past had been a litigant in his court. That is 
the gravamen of those two complaints. 

It is alleged also in those articles that the note was given for 
the purchase of an interest in an oil concession in Venezuela. 

The facts in regard to those articles can very easily be con­
sidered together. There is no doubt that .Mr. Jones did have an 
interest in an oil concession in Venezuela; there is no doubt he 
came with this note to Judge Archbald and asked him to in­
dorse it, and that the judge did indorse it. Up to that point the 
evidence is clear. There is no doubt also that Mr. Jones took 
that note and presented it to his bank for discount, and that 
that bank refused to discount it because a couple of other notes, 
upon which l\Ir. Jones was indorser, had been protested for non­
payment on account of the failure of the maker of those notes. 
There is no doubt also that Mr. Edward J. Williams, who fig­
ures in the first article, then suggested to l\Ir. Jones that the 
Bolands would discount the note; that he took it to the Bolands 
and asked them to discount it, and that they refused to dis­
count it, they, say, upon high moral grounds. I am not going 
to enter into any controversy as to whether their grounds were 
good, bad, or indifferent. Williams had the note for three days. 
He then took it to another bank, and they, for some unknown 
reason, refused to discount it, and he then returned it to Jones. 
Then it was suggested that l\fr. Von Storch's bank might dis­
count it. T. Ellsworth Davies, I think, was the party who sug­
gested that to Mr. Jones, and Mr. Jones and l\lr. Davies then 
went to Mr. Von Storch, and Davies introduced Jones. Yon 
Storch said, "LeaYe the note here until I look into the matter." 
He subsequently called up Judge Archbald on the phone and 
asked him if it was his note. :finding that it was, he directed 
that it be discounted. It was discounted, and Jones got all the 
money. 

Those are the undisputed facts. If you add to those the dis­
puted facts they still make no crime. The utmost that cau be 
said in regard to it is that the judge, knowing that the note 
was to be presented to the Bolands, permitted it to be done. 
Well, suppose he did permit it to be done. Neither of the 
Bolands nor Williams nor Jones nor anybody claims that he 
asked them to discount it, or did the slightest thing in regard 
to it. He says and Jones says that it was presented to the 
Bolands without Judge Archbald knowmg anything whatso­
ever about it; and Boland himself says that, 1;hough Williams 
told him that Judge Archbald knew that it was going to be 
presented, he, Boland, did not know whether that was h·ue or 
not, and they did not have faith enough in Williams to believe 
it was true. Judge Archbald says that he did not do that thing, 
and there you have it. How are you going to build a crime out 
of that? The Bolanqs admit that they never spoke to the 
judge in any way whatsoe1er about it. It came out in the 
hearing before the Judiciary Committee as a surprise to the 
~udge, exc.ept for the fact that the judge says that at some 
time, the date of which he can not fix, Jones told him that 
Williams had presented the note to the Bolands and that they 
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hn<l refu ed to di count it. That is the whole case upon that 
point. Is that a crime? 

I· what occurred in re1ation to Von Storch any more of a. 
crime? Mind you, Yon Storch had had a ca e before Judge 
Archbald which Judge Archbald had partially decided again t 
him and partially in hi fayor; but that case had been finally 
settled nearly n year before-11 g.ood months before-the judg­
me:it had been paid and satisfied, and that was the ·end of 
that case for good. The docket entries sho that to be so. Is 
there, can there, be anything further upon which you can draw 
any inference or wrong of any kind or character in regard to 
that trnnsaction? 

Lt is said, howe·rer, in this arti(;]e tliat the reas@n they make 
complaint against Judge Archbald. in regard to it is ' that he 
permitted this thing to be done in this way, this presentation 
of this note to persons who were litigants in his court and to 
persons \Yho had been litigants in his com·t, because he knew 
the note could not be discounted in the usual commercial chan­
nels, and that, therefore, yoQ are to draw the inference of 
·wrong in r€'.gard to it. They offer no evidence at all upon that 
point. On the contrary, you will remember that when one of 
the witnesses was upon the stand~l\-Ir. Ruth. I think-he said 
that .Judge ..il'chbald's credit was perfectly good, and that their 
bank would be willing to discount his note. You have the 
facts· befoi-e yon, that whenever a note was presented or 
wherever it was presented, every note that he did indorse was, 
in fact, discounted by some bank; and you ha\e his testimony 
in regard te it and the testimony of two or three other wit­
nesses, l\fr. Searle, notably, that his credit was good throughout 
Scranton at any bank. There was no suggestion, as my col­
league suggests, that any note of Judge Archbald's, or any note 
upon whi~h he wa.s maker or indorser, had ever at any time or 
under any circumstances been dishonored. I want to ask you, 
therefore, how you can draw from these facts, which are wholly 
undisputed, any conclusion that his note would not be dis­
counted in the usual commercial channels? Yet that is the 
necessary basis of the claim which is being made in these two 
articles. 

I now pass to an article which I confess causes my g-orge to 
ri e more than any other article of them alL It is charged in 
the tenth article th~t in 1910, while Judge Archbald was a judge 
of the district court for the middle district of Pennsylvania, he 
accepted an invitation of Henry W. Cannon to take a trip to 
Europe at the expense of l\Ir. Cann.on; that at that time l\Ir. 
Cannon was a director of or interested in a number of cor­
porations, which are named in tlle article, which corporations 
were likely to have litigation in Judge .A.rchbald's court; that 
Judge .Archbald knew that fact, and that, therefore, it was a 
misdemeanor on h1s part to accept that fa. vor from Mr. Cannon. 

Now, what are the facts touching that article? They are 
wholly undisputed, and they were admitted yesterday, I think, 
in the argument of Mr. Manager STERLING, to be wholly undis­
puted. The fact is that Mr. Cannon is a first cousin to Mrs. 
Archbald; that they were reared together; that the closest 
friendship had existed between them from the trme of their 
childhood down to the present time; that Mr. Cannon some 10 
or 12 years ago had begun to withdraw from active business; 
that he had purchased a winter place in Italy, where he was 
1n the habit of going from time to time; that he had on. repeated 
occasions before this requested that Mrs. Archbald should go 
with him and spend a portion of the winter 1n that home; that 
they had been unable to make the arrangement; and that now 
the time had become ripe. So Mr. Cannon wrote a letter, which 
has been offered in evidence in this case, in which he suggests 
that Mrs. Archbald shall go with him and spend a portion of 
the winter in that home in Florence, with her daughter or her 
son, or, as he says in the letter, if the judge can-go, better still 
with the judge. They accepted that invitation; they went to 
Florence; they spent several months on that trip; and it was 
all at the .expense of l\Ir. Cann-0n. The judge says~and no one 
contradicts It, for the managers were absolutely silent on tha.t 
point-that the only corporations which Judge Archbald knew 
that Mr. Cannon was in any way connected with were the Great 
Northern Railroad and certain corporations on the Pacific coast. 

Kow, I want to know how, in the first place, the Great 
Northern Railroad, or any corporations on the -Pacific coast, 
were likely to become litigants in the middle district of Penn­
.syl-rania. I want to kn-0w, even if they were likely to become 
litigants in the middle district of Pennsylrnnia, how that fact 
could deter Judge .Archbald from :t{!cepting that invitation nt 
the hands of his wife's: relative, when there is neither allega­
tion nor proof that he ever sat in any crtse in whi:ch Mr. 
Cannon was interested, or tha.t any corpo1~ati-on in which Mr. 
Cannon was interested l1ad ever had a case in his court or was 
eTeT likely to ha-ve one in it. Why should the managers, for the 

purpo e of this article, charge that th~re was- likely to be s-nch 
a case? Of cour e they were 9ound to· charge that, otherwise 
the article n-ould fall of its· own wei"ht. 

I w:mt also to know what difference there is whether a judge 
of a court accepts an invitation from his wifes relati e to 
spend a portion of the winter in Floren e or wheth r he a ept 
that inyitation to spend a week end in Philadelphia or in Wa h­
inrlon or in Scranton or anywhere else. When a man becomes 
a judge, is he required to nt once withdraw from all the ocial 
amenities of life with his and hi· wife's relative . uecau , per­
chance, they may become litigants in his court? I he com­
pelled to ostracize himself from all hil\ relations b~cause of 
that possibility? Yet that is the gravamen of this compln.int; 
and unless that is in it there is nothing in it. Judge .Archbald 
had a perfect right to do just exactly what he did; and there 
is in the Revised Statutes of the United States an exact provi­
sion to meet such a case, viz, for the calling in of another judge 
to try such a case should it e\er arise. 

I do not believe-if I may follow the bad examp1e set by the 
managers yesterday of expreEsing my own belief instead of 
arguing from the evidence-I do not believe that Judge Arch­
bald would haYe sat in any case in which l\Ir. Cannon was in­
terested if it had come into his court, whether he took that trip 
to Florence or whether he did not; but the wrong, if any there 
was, would have been in sitting in the case under such circum­
stances; and there is no pretense that he ever did so or e1er 
had the opportunity to do so. 

So, when he had a wife who had been sick as long as l\lrs. 
.Archbald had been, and when, as she te tlfied before you, not 
only her happiness but her comfort would be so greatly en­
hanced if he could go along, because he knew just what to do 
when her troubles came-was he to stay away and let her go 
alone in that condition or be charged with crime because he 
went? If there is a man in this Senate who thinks there is the 
slightest element of a crime in that he has indeed a strange 
idea of the position of men in this world. 

I pass to article Il, which is termed the "purse article." It 
appears that when Judge Archbald was starting on the trip to 
Europe, to which I haye already adverted, Juclge Searle, of 
Wayne County, Pa., handed him a sealed envelope. On the out­
side of that envelope was written, " Hon. R. W. .Archbald. 
Sailing ordei-s: Not to be opened until two days at sea." Judge 
Archbald, when it was pre8ented to him, said to Judge Searle, 
" What does this mean? ' The response came: ".A good sailor 
obeys orders." That letter was opened by Judge Archbald 
after the vessel had sailed, and then for the first ti.me he 
learned that there was in it a sum of money contributed by a 
number of lawyers and ex-lawyers living in his district as a 
gift to him. He could not then return the money. He had to 
d-0 one of two things, and Mr. Muns-on very accurately stated 
the difficulty under whi--ch he was placed by that situation, 
though Mr. Munson himself did not contribute for reasons which 
were satisfactory to him. I de ire to read from l\.Ir. Munson's 
testimony, because it explains quite accurately the po ition in 
which Judge Archbald found himself: 

Q. Will you tell us why you declined to pay the money?- . I bad 
then, and still have, a high repect and admiration for Judge Archbald 
and I did not care to embarrass him to either accept or refuse it. That 
was my reason. 

Q. "fou tho11ght that no mattec which course was taken he would 
be embarrassed in either aspect of it?-A. I thought so; that he would 
be very much embarrassed. I want to say, if l may be allow d to 
sa~ it, as I said before, that I have tried many cases before Judge Arch­
b:ud, both when he was a State judge and when he was a Federal 
judge. He was always absolutely impartial and fair and I have never 
tried a case before a more honorable, upright judge than he. I have 
i·egarded him as my friend. I knew him when he wa a. lawyer. He 
was my correspondent 1n Scr..anton. I have tried cases before him for 
25 years. 

And .Mr. Sprout, when upon the stand, testified that wllen 
Judge .Archbald acknowledged to Wm the contribution which 
he made, the letter which was written showed that the judge 
was very much embarrassed by the situation in which he was 
placed. What could he do? If he had returned that money, 
he stood in the position, practically, of slapping every one of 
those men in the face; he stood in the position, practically, of 
saying to them, "You ho.\e wrongfully endeavored to give me 
a sum of money; the wrong is yours, and theTefore I return 
this money to you." Would any man want to do that? l\fost 
certainly not. 

The wrong which was in fact done was, as hns been ex­
pressed by at le-ast six of the witnesses who testified in regard 
to this matter, the wrong of Mr. Edward R. W. Searle, who, 
in violation of that which was arranged put in the letter which 
was sent to Judge .Archbn.Id inclos1ng that money n list of the 
names of the contributors. If that hnll not been d.one, if it 
had been simply a gift or money, ce.rtninly nobody could have 
been heard here to complain. But even then it is a ditierence 
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in de~ree and not in kind whether when a judge is about to 
san abroad, there is sent to him a gift of money, such as there 
was in this case, or a gift of flowers or of books or of anything 
else. 

I ask whether or not it would be suggested or thought that 
there was any wrong in the sending -or the reception of such 
gifts as those when a judge travels abroad? I do not suppose 
you would have eYer heaw of it under such circumstances, but 
becau£1e the gift happened to be money, instead of other things 
of value, the charge is made that it is a criminal offense. If 
it were foliowed by evidence suggesting in the slightest degree 
that Judge Arcbbalt1 had shown any favors to anybody by 
Yirtue of that gift, or if it were suggested here, e·rnn in the 
slightest degree, that there was a thought in his mind when he 
nccepted it that he was in duty bound to show or that he _would 
show fayors to anybody by reason of that gift, then there 
might be some slight basis for that which is here charged 
against him; but there is neither allegation nor proof ?f that; 
and in the absence of allegation and proof, you certamly can 
not say that an upright judge, admitted by the managers to be 
such, is to be charged with crime upon suspicion under cir­
cumstances such as I have thus stated to you. 

I pass, Senators, from that to the twelfth article, the last 
that I shall be called upon to consider. That article charges 
that Judge Archbald committed a misdemeanor, because he 
appointed J . Butler Woodward jury commissioner of ~he midd_le 
district of Pennsylvania, Woodward at that time bemg a rail­
road lawyer. 

I confess, in view of what has occurred in this trial, that I 
am left in some doubt as to exactly what the managers do mean 
by that charge. When I offered in evidence the list of jury. 
commissioners in an of the judicial districts of this country, 
Mr. Manager CLAYTON arose and objected to that list, because, 
as he said, the complaint against Judge Archbald was not that 
he appointed a lawyer as jury commissioner, but that he ap­
pointed a railroad lawyer. But when the case was being argued 
yesterday Mr. Manager STERLING said that the complaint :was 
not that Judge Archbald appointed a railroad lawyer as Jlll'Y 
commissioner, though that is what is charged in the article 
itself but that he appointed somebody as jury commissioner 
who ;.as especially engaged in trying one particular class of 
cases before the court of which he was jury commissioner. 
You of course, can not reconcile those statements, but the 
irre~oncilability becomes a matter of considerab1e indiff~rence 
when it is fotmd, as the fact is, that Judge Archbald did not 
even know at the tinrn of the appointment that Mr. Woodward 
'yas a railroad lawyer, and when it appears, not only from Mr. 
Woodward's testimony at this bar, but from the certificate of 
the clerk of the middle district of Pennsylvania, that during 
the 10 years while Judge Archbald sat upon the bench of the 
district court there were but three cases of that railroad and 
its allied coal companies in that court; that in two of those 
cases :Mr. Wood,vard was not counsel at aB; and in the one 
in which he was counsel it was not tried at all, but, being ~ 
technical case, was submitted to a referee by agreement of the. 
parties. It so happens also that in all of the districts of Penn­
sylvania-the eastern, the middle, and the western districts-­
the jury commissioners are lawyers. 

It is stated in some of the letters which were produced here 
and finally offered in evidence that it is not shown that they 
were railroad lawyers. Of coJ,1rse it is not shown that they 
were railroad lawyers, but neither is it shown that they were 
not railroad lawyers. The utmost to "\\hich the letters go was 

. the statement made that they were not regularly employed by 
railroad companies. 

Now, I want to know what Judge Archbald's duty was when 
he came to appoint the jury commissioner. We ha-ve an act of 
Congress that stipulates that duty. That act of Congress pro­
vides that he shall be "a citizen of good standing, residing in 
the district," and " a well-known member of the principal po­
litical party opposing that of the clerk of the court." 

Was Mr. Woodward that? Everybody admits that he was. 
Was he of a different political party from the clerk? No one 
questions that. He was a Democrat, as his father and his 
grandfather had been before him, and, if I may again follow 
the bad example of the managers in expressing my own knowl­
edge and belief, his is one of the best-known Democratic fam­
ilies that Pennsylvania ever had or ever will have. He is a 
man of as high character as ever sat in :my tribunal, I care not 
where the tribunal is. I ask the- Senate whether or not Judge 
Archbald is to be complained of because Congress has not put 
into the Jaw another requirement in relation to jury -commis­
sioners, and whether he is to be complained of because he 
strictly follows eYerything that Congress requ~res, especially 
in the light of the .fact that the~e is no complai~t whatsoever 

of any wrongdoing at any time by :'.\Ir. Woodward? On the 
contrary, we find Mr. l\Ianager STERLING, in bis argument be­
fore you yesterday, saying this: 

Aye, gentlemen, do you ask the q~1estion. W~m~d you remo-ye .-Judge 
Archbald for appointing Woodward Jury comm1ss10ner when it Is not 
proven here that \\·oodward ever exercised his power wrongfully? Do 
;you say now, honor bright, would you re~o-ye him from office for th.a~? 
No · I would not if it s tood alone, but it is a part of the system, It 
goe~ to make up the system ; it is an incident in the line of misconduct 
which has been carried on by Judge Archbald. 

Yet in the article which we are now considering there is no 
suggestion of a system of wrongdoing; and in the thirteenth 
article, which was the dragnet to draw everything else in, 
there is no suggestion of a system, so far as the jmy commis-· 
sioner or anything appertaining to that office is concerned. 
Unless Senators are going to violate their oath of office, they 
can not possibly under this article convict Judge Archbald, 
because there has been disproven everything which is alleged 
in the article, and admittedly none of those allegations are true. 

It was said by l\lr. Manager STERLING in his argument that 
the portion of the Constitution relating to impeachment was 
on trial in this case. I do not know, I never can know, bow 
that can possibly make any difference to men sitting as judges. 
If you are to decide this case according to the known Jaw of 
the land, what odds does it make whether that portion of the 
Constitution relating to impeachment is on trial or not? I 
think with him that it is on trial; but that which is on trial is 
the determination of the question whether Senators, who ordi­
narily sit in a legislative or an execuj:iYe capacity, can rise to 
the office of j udge and judicially decide the questions which are 
before them, or whether they are to be moved by appeals to 
passion and prejudice; whether there is to be invoked here a 
claim that Judge Archbald has done something not in violation 
of the law of the land, but in nolation of a system of ethics 
which has not yet found its way into the law of lhe land ; 
whether a court is to decide a case, not upon the law, which is 
its only guide, but upon other things which have no place in 
the law at all. -

Jn that aspect of the matter the portion of the Constitution 
relating to impeachments is on trial ; and if this court is going 
to say that a man shall be turned out of office, although he has 
violated no law; although, admittedly, every decision that he 
rendered has been rendered upr1ghtly; although he has ne-vcr 
been partial ; although he has been able and industrious and 
just, then you are turning back the hands of the dial of time 
until you reach the place where, three or more centuries ago, 
the House of Lords, at the behest of the Rouse of Commons, 
turned men out of office simply because they did not agree 
with them politically. 

That is the sense in which the article relating to irnpe:tch­
ments is on trial. 

I want to know what could Judge Archbald do if these articles 
are to be sustained? The ninth article charges him with a 
crime because he had business dealings with a man who had 
at some time in the past been a litigant in his court. The 
second article charges him with a crime becaurn he permitted a 
note to be presented to a man who was a stockholder in a cor­
poration "\Yhich was then a litigant in his court. The tenth 
article charges him with a crime because he accepts a fayor 
from a mnn who at some time in the- future may be a litigant 
in his court. The past, the present, and the future a re n11 
closed to him under those three articles. What is the man to 
do? Can he not buy a suit of clothes because at some time the 
man who keeps the clothing store may be a litigant in his 
court? Can he not order his dinner in a restaurant of a pro­
prietor who at one time in the past had been a litigant in his 
court? That is the tendency and the necessary result of tllose 
a r ticles. 

I suggest to you that there neyer has been a time when a 
man was ever convicted in any court of impeachment any­
where under such circumstances as those. I had alTI"ays snp­
posed-I know it is true in my great State-that when we find 
a judge who has been impartial, whose integrity stands ad­
mitted, not even challenged, who is able, who is industrious, 
who has been all of a man-when we find such a man occupy­
ing a judicial position we want more of him. For s_uch a man 
we have encomiums, not blame. Howeyer great the mistakes 
he has made, to his virtues we can be very kind, and to his 
faults we can certainly be a little blind. 

It is highly probable that the case you are now called upon 
to decide would ne1er have been before you but for the unrest 
of the times. I mean the political unrest of the times. I am 
not complaining of that unrest. l\Iake no mistake about tbat. I 
am a part of it. I believe the unrest of the times ever leads 
to higher things. But the unrest of the times does not neces­
sitate t he carrying back of this cour t to the days of the Iloruan 
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arena, when, because the ,populace cried out for 11. victim, the 
"thumbs were turned down. 'The unrest 'Of the times 1does not 
carry back this court to the time of the Savior, when, though 
Pilate found no fault in Him, because the populace cried 
" Crucify Him ! " " Crucify Him ! " He was -sent to His death. 

That is not what the unrest of the times does. The unrest 
of the times lops off a wrong here and a wrong there and a 
wrong yonder, and leads the people up to the .Point .where when 
they look back, despite all the errors in the intervening steps, 
they can say, "We have .moved up a step higher in these inter­
venillg years," or months or days, and ofttimes ,hours. But it 
asks no victim at any man's hands, and least of all does it a k 
a victim from a body of men who are acting as judges. What 
would be said of any other court than this if, yielding to 
passion or .prejudice or innuendo or anything of that .kind, they 
-condemned any man on evidence such as is presented here? 
And it is in 110 way to the honor of this court that you are-asked 
to do a thing that none of these managers, I ~enture to assert, 
would ask of any other court in this land. 

It has been only a very few days since we heard the Christ­
mas chimes ringing " Peace on earth, good will to men." It re­
quires very little imagination in this Chamber at this moment 
to still .hear tho e chimes ringing. But is there any peace on 
earth, can there be any peace on earth, to Judge Archbald, can 
·he feel good will to any man if from evidence like that ·which 
has been presented .here he is to be branded as a crlminal and 
thus sent out into this world? l can not believe that those bells 
have chimed -good .will to men in vain. I can not believe that in 
the highest .court which this land knows-in the Senate of the 
United States sitting as a court for the impeachment of Robert 
,w. Arab.bald-they ,will so far forget all the rules of law, all 
'the rules of justice, so far ignore all the well-known la.ws of 
the land, as to say that a .man who has admittedly violated 
none of those laws shall be punished because he blundered, I 
care not how much he blundered. 

Over in the State where I come from there are regrets every­
where within its borders that Judge Archbald ever went on the 
.Commerce Court bench. There never has been a day in my 
time since I ha"Ve been at the bar that we would not gladly 
have him in any of our com1ts, and we would gladly have him 
to-day. .Do you suppose that .if he could ha-,ie at your hands 
what every other person charged with crime gets in every other 
court in this land, a trial by an impartial jm:y of the vicinage, 
there ever could be a conviction? ·Do you ·suppose that in 
Scranton, where he has been known for .fifty-odd years now, 
you could find 12 men to convict him? If you ·do, you suppose 
wrongly. You could .not garner them~with all the hate and 
with all the spite and with all the mistakes that W. P. !Boland 
has Ehown in this case---0ut of the middle district of Pennsyl­
Tania. No; not five of them. You '\\Ould ha.Ye greater trouble 
than the ,proph€ts to save the cities of Sodom and Gomorrah 
from the .hand of the Lord. But because he can not be tried, 
in the .nature of things, before an impartial jury of his vicinage, 
.does that ;furnish any reason why the character evidence, the 
·necessity for which grows .out of .that impossibility, ·should .not 
be given all the weight that would be given to it by the vici-
nage itself if he could be tried there? 

In the early days when a man was put upon trial for crime 
his neighbors sat as his triers. They knew whether be was 
likely to commit a crime; they knew whether his accuser was 
likely to be a truthful man, a biased man, OJ.' a lying man, and 
they judged the case accordingly. Judge Archbnld is deprived 
of that in the nature of things. But he has brought before you 
character evidence of so great a height that no .man could ever 
hope to attain to a higher one. 

There bus been upon this .stand testifying before you the 
chief justice of the Supreme Court of Pennsylvania, who has 
known J udge Arcllbald for thirty-odd years. There has testi­
fied from that stand before you the presiding judge of the 
superior court, who has known Judge Archbald equally long. 
There has testified before you the J)l:esiding judge of the circuit 
court of appeals, with whom Judge Archbald ·sat at times .and 
·who at other times passed on Judge Archbald1s rulings in the 
district court. And they all told you that Judge .Archbald's 
character is of the highest. There are 1three men than whom 
there are · no better living in the whole State •Of Pennsylvania, 
and those men come here and t~ll you that in their judgment 
Judge Archbald is incapable of crime. Incapable of crime ! 
My God, what better can be said in any tribunal or any court. 
Incapable ·of crime! And yet you are asked uvon suspicion 
alone to convict him as a criminal and turn him out of the 
·office which for 28 long years he bas graced, and in which no 
man has said that he has e\er done wrong to any one. That is 
the man you are asked to convict. And you are to convict him 
under a Constitution which ,says that except for "trea....~n. 

bribery, or other high crimes and mi demeanors" be shall .not 1be 
-displaced from .his office. ·When it is done, if it ever is, I will 
believe it, hut there rests not in the power of men sufficient t 
conyince me thnt this Senate will ever do such a thing for Jt 
·Seems -to ,me that it would not only be a di._grace to the -Senate, 
·but it would be a ·disgrace to our land, which has ever en­
•derrrnred to foster and to sustain judges who are of high judicial 
.integrity :and impartiality, and who ·<fl.re admitted .to be so before 
those who are aSkerl to condemn them. 
ARG~NT OF l\lil.. WORTHINGTON OF COUNSEL Fon 

RESPONDENT. 
l\fr. WORTHINGTON. Mr. President and Senators, the ques­

tions of law which are raised in this case and to which I pro­
pose in the :first place to address myself have assumed an im­
portance greater than we could .have anticipated and greater 
than any which have heretofore arisen in any impeachment trinl 
before •this body. 

It bas 'been ·insisted here in ·the arguments which have been 
made by the managers on the part of the Hou e of Representa­
tives--not once, not twice, but nearly a dozen times-that the 
question of Judge Archbald's guilt or innocence is to be deter­
mined by what you individually consider to be an offense which 
justifies his removal from ·office; not that he bas been brought 
here charged with anything of that kind; but having been 
brought here charged with certain specific offenses for which 
be and his counsel have prepared themselves and have sum­
moned their witnesses, he is now to be disgraced and forever 
branded as a criminal because you may find that ·he is not fit to 
be a judge. 

I might humbly suggest that if there is .ever to be presented to 
this great body the question whether or not you have the -right 
to impeach an officer of the United .States and remove him from 
·his -office because you think that on general principles 'he is 
not ·fit to h-0ld -his office there might be presented an article 
Of impeachment which w·ould charge tha:t that was the case and 
·that he and his counsel might be prepared to meet it. But 
instead of that we .have him charged with a certain number of 
•specific nets, and when he comes here to meet those and the evi­
dence is closed and the "Verdict is about to ·be reached, then we 
are told for .the first ·time that ,you individually-each fo~· him­
self-are to ·decide whether upon what you have heard here in 
evidence you think that on general principles he ought to be 
·ejected from his office. 

I have not overstated ·in the slightest degree the propo itiou 
tllat is presented. I need not dwell upon the importan e ,of it, 
because, if it be so, then .not merely Judge Archbald, not merely 
all the dish·ict and circuit judges of the United -States and the 
Justices of the Supreme Court -who sit in this buildino-, but the 
President of the United States and every civil officer of the Gov­
ernment holds his position by the same tenure. 

I may say I think it is a very serious question whether you 
do not yourselves hold your offices by the ,same frail right. '.It 
never yet has been determined whether or not a Senator of the 
United •States is a civil officer of the Government within the 
meaning ·of the impeachment clauses of the Constitution. The 
question was raised in the Blount case, but as he bud cea ed to 
be a Senator at the time of his -impeachment, it could not then 
be decided. 

But the same Constitution which speaks of the impeachment 
of civil officers of the Government says that one of -the penalties 
which you may inflict when you impeach an officer is that he 
never thereafter shall hold any office of honor, .trust, or profit 
under the Government of the United States. And jf you be not 
officers of the Government of the United States-if the ,position 
which you h-0ld be not that of an officer under the Gove1nment 
of the United States-then you can here impeach an officer and 
remove him from office and provide that he never ·shall hold any 
civil office under the G-Overnment of the United States, and yet 
he can be elected to the Senate and sit with you, although he 
would not legally be :fit to hold the office of justice of the peace 
in the District of Columhia or that of a postmaster at any place 
in the United States. 

So, I think it ls a question-certainly it may be a question­
wltether the Members of the Hom:e of Representatives, as well 
as the Members of this body, hold their office by the privilege 
of the individuals who happen to compose the Senate at any 
time and who for any reason may think it a pro-per thing to re­
move a person from his office. 

That being so, J: think: it is woll to group together the pro­
vi ions of the •Constitution on this 'Subject. I know how wide a 
range this argument ·bas taken, ·and how wide a range .it has 
taken wh€n similar questions have arisen, and I may have to 
follow briefly .the lines discussed in previous cases. But to my 
.mind it .is utterly unnecessary to go beyond n single clause of 

' 
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the Constitution of the United States to determine that <J.WS­
tion, and that is tlle one which has been so eften read in your 
hearing~ which says that ciYil officers of the United States may 
be impeacbed for treason, bribery, or other higb erbnes and 
misdemeanors. 

If this discussion had originated nc:rw for the fi1·st time and if 
thi were the first time that that sentence was heard by the 
members of this body, I should like t-0 know whethe1· there is 
one of you to whose mind it would ever have occurred for a 
moment that it meant anything except an offense punishable in 
a eourt of justice. I do not like the word "indictability," be­
.ca.use a great many crimes are punished .by information and not 
upon indictment. Wbe:a I use that term I mean it in the sense 
of punishment in any way in a c1·iminal court. 

:Kow my friend Mr. Manage· STERLING when he read certain 
p1"0visions of the Oon titution at the outset of his argument 
said those were all that were necessary to be conside1·ed in this 
matter. He omitted two of them which to my mind are at 
least as important as any others and which of themselves should 
be decisive if the one I have cited does not conclude tb~ :question. 

Section 2, Artiele III, paragraph 3, says: 
'The trial of all crimes, except i11 cases of impeachment. shall be by 

jury. 
" Trial of all crimes except in caS€s of impeachment." 
Again the fifth amendment to the Constitution says : 
Nor shall any person be subject far the same o.ffense to be twice put 

in jeopardy of life or limb; nor shall be .compelled in any eriminal ease 
to be a wl tness against bimself. 

Would anybody suggest that if Judge Archbald should be 
acquitted by you, the House of Representatives might legally 
again find articles of impeachment against him for the same 
offens.e? Would anybody suppose that if he had not chosen to 
take the witness stand in his -O~Yn behalf the manttgers could 
have dragged him there and compelled him to testify? 

I may mention in passing that this is the first time in the his­
tory of the United States when a respondent in an impeachment 
ease ever has taken the stand in his own behalf. 

And so the sixth amendment says ? 
In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, by an impartial jury of the State and d.istrict 
wher. ein the erime shall have been committed., which district shall ha-ve 
been previou ly ascertained by law, and to De informed of the n-uture 
and cau e of the acc.usatio.n; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor, 
and to have the . assistance of counsel for his defense. 

Where is the man in this United States of America who 
would sugge t that Judge Arehbald cofild be required to answer 
without being informed of what is the a.ccusati-on against him1 
;where is the man who would suggest that it is not necessary to 
confront him with the witnesses against him? Whe1·e is the 
man who would say he is not entitled to have subprenas issued 
to bring hi witnesses here to testify for him? Whe-re is the 
person who will say that you could turn his counsel out of this 
Chamber and say he has to defend hims.elf? Why? Because it 
is a criminal prosecution, and if it be not a criminal prosecuti-on 
then it is nothing known to the laws of this land'. 

Now, it o happened that in the formation of this Constitution 
of ours this happened. I am reading, for convenience, from first 
Foster on the Constitution, page 5-08. It is simply a quotation 
frDm the proceedings in the Constitutional Convention : 

CoL MA.soN. Why is the provision restrained to treason and bribery 
only? Treason, as defined in the Constitut.ion, will not reach many 
..,.reat an<l danrrerous -01t'ense . Hastings is not guilty of treason. At­
tempts to subvert th.e Constitution may not be treason, as above defined. 
As bills of attainder, which have saved the British constitution, are for­
bidden, it is the more necessary to extend the power of impeachments. 
He moved to add, after "bribery," "or maladministration." Mr. Gerry 
seconded him. 

Mr. MADISON. So vague a term will be equivalent to a tenure during 
pleasm·e of the Senate. 

So they struck it out and put in, instead of the vague term 
"maladministration," the term "other high crimes and misde­
meanors," and now at the end of 125 years after that was done 
in that convention the managers of the Hou e of Representatives 
come here and tell you that the provision as it stands means 
that Judge Archbald shall be turned out of his high 0-ffice at the 
pleasure of the Senate. Nay, it is not at the pleasure of the 
Senate. It is more than that; it is at the plea ure of the indi­
vidual Sena.tors. You do not, under their construction of this 
language., ~veto decide anything as a Senate., but you may have 
a vote of the Senate of "'guilty" o.r "not guilty," und if any­
b-Ody thinks the judge is not sufficiently good looking to be upon 
the bench be may vote against him for that reason. To use the 
language -0f one of the managers--on what ground I kn.ow not­
if he has a large and expensive family you may vote against 
him for that reason. 

As to these articles of impeachment, there may no.t be 10 
votes in favor of turning him out as to any one, but on the 
whole Senators may combine their votes and turn him -out 1 

And remember also, Senators, that when this Constitution 
was created there was the well-known form of removing all 
civil officers-judges and others-by what was called the ad­
dress. That was referred to by my brother Simpson~ It be­
came the law of England in 1701. By it, without making any, 
charges which would involve disgrace UPon the part o.f an 
individual officer, if it was thought a good thing to turn him 
out, the Houses of Parliament could request the King to remove 
llim. That provi ion was .carefully left out of the Constitu­
tion of the United States, so that no such power exists. 

Now, under the constitutions of the different States it is 
otherwise. They have seen that an impeachment for high 
crimes and misdemeanors .does not allow an officer to be 
turned out of his office simply because it is thought on the 
whole he had better he turned out-that he is not a fit man 
to be in office. The States have almost universally provided 
for rem-0v:il by address. 

I happen to have in my hand a copy -of an address delivered 
before a har association in Oklahoma by a MembBr of this 
body, Mr. Senator OWEN, in which he has collated the laws 
of the different States on that subject; and it shows that 
nearly all of them have the provision for removal by address. 

In an article written by the same distinguished Senator, 
published in the Yale Law J ournal for June, 1912, he expresses 
the idea which is in my mind and which I have undertaken to 
state he1·e. 

lmpeaehment­
He says-

is wholly inadequate for prae-tical purposes. It can only be invoked 
for the most serious erimes. 

In another place in the artide he says ; 
. Impeachment is too seve-Te a remedy In certain cases and is imprac­

ticable for otrenses justifying removal but not deserving impeachment, 
which latter power should only be invoked for actual personal cor­
ruption or serious criminal conduct. 

Nobody cotild better have expressed our idea as to what i.s 
the meaning of the Constitution than Senator Owen has done in 
that phrase. 

But let me go on with another provision of tbe Constitution. 
.Article I, section 3, paragraph 7, provides: 

Judgment in cases o! impeachment shall not extend further than to 
removal from office and <lisquallficatlon to hold and njov any office of 
honor, trust, or profit under the United State ; but the party con· 
v-icted shall :nevertheless be Uable and subject to indictment, trial, 
judgment, and punishment according to law. 

With what assurance can the learned man:igers stand before 
the Senate and say, in view of that provision, that a man may; 
be removed fr:om an office for that for which he could not be 
prosecuted in a criminal court? 

Finally, and mo t important of all, is this proYision : 
Section 2 of Article II of the Constitution provides--
The President * * * shall have power to grant reprieves anti 

pardons for offenses against the- United State.s, except m c.ases of 
unpeachment. _ 

A man may commit the most diabolical muTder, commit 
burglary, or rob the United States Treasury of a million do11ars 
or commit any other enprmous offense which violates the laws 
of the United States, and the President of the United States 
can make his record as white as snow by saying: "I pardon 
him "; but if you convict Judge Archbald of high crimes and 
misdemeanors, as you must if you convict him at all, because 
of these things he has done which it is said are imvroper, you 
ha\e put him in a position where he ne\e.r can escape from the 
penalty of his action. Nobody can relieve him. He must carry 
it with him all his life. It will make for him a winding sheet 
to take with him into his coffin. It will stand here as a record 
against his children and their descendants as long as this 
Government of ours ~all endure. 

The managers say that this is not a criminal matter; that it 
is me1·eJy a little civil proceeding by which to get rid of an 
officer who you think ought not longer to occupy the position. 
That applies not to Judge Archbald alone but to every civil 
officer of the Government. If the President of the United States 
should happen to do something which you may consider to be 
an impropriety, there is no means of removing anybody except 
by impeachment for high crimes and misdemeanors, and you 
can remove the President of the United States and put him out 
of office on such futile and tmcertain grounds. 

I bave referred to the language of the Constitution and to 
wh.at happened when it was formed. Is is said, however, you 
must be governed by the English view of this subject; that 
while our fathers had determined that th~y would get rid of the 
tyranny of the Parliament and the King when they frru:ned this 
Constitution of ours, we are to go back and see how they exer­
cised their tyranny and act accordingly in enforcing our Con­
stitution. I say that you are not at liberty to accept the Eng· 
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lish precedents. It so happens that I have in support of that 
contention a notable and learned opinion delivered in the Su­
preme Court of the District of Columbia, sitting in general term 
about 30 years ago. 

You all remember that when President Garfield was mur­
dered by Charles J. Guiteau the wound was inflicted here in 
the District of Columbia, and the President was taken to the 
State of New Jer ey, where he died. Guiteau was indicted here 
for the crime of murder, and under the Constitution of the 
United States Guiteau was entitled to be tried where his crime 
wa committed. The English precedents were that a man can 
not be tried for murder in any county in England unless his 
victim had died in that county. Numerous decisions of the 
English courts to that effect were thrown upon the table and 
shown to the judge by Guiteau's counsel. Mr. Justice James, a 
most able judge, one of the ablest who ever sat in this District, 
delivered that opinion, an extract from which I shall here ask 
to ha:rn incorporated into my remarks, in which he said that we 
are to determine the meaning of the phrases in our Constitu­
t~on according to our understanding of the Constitution and 
that you can not look to alien laws to see what our forefathers 
meant in framing a government for ourselves. I will not under­
take to dwell on that or to read it here, but I shall insert it at 
this place in my argument. 

:we tl!rn, now, to the peculiar and higher ground on which we con­
ceive this question should stand, and to considerations to which as a 
court of the United States, exercising the judicial power of the United 
States, we are required to give special attention. However proper it 
may be that the courts of the States where the common law exists 
should treat the question of jurisdiction from the standpoint of that 
law, that question must be treated by the courts of the United States 
wherever a fort or magazine or an arsenal or a district of country is 
und<.!r the exclusive jurisdiction of the National Government, from the 
sta11dpoint of Federal authority and with reference to the relation of 
the crime to the sovereignty of the United States 

We take it to be a fundamental rule of construction that an inde­
pendent and sovereign government is always to be understood, when it 
makes laws for its own people, to speak without any reference to the 

. law of another people or Government, unless those laws themselves 
contain plain proof of a contrary intention, and that when it thus 
appears that something is actually borrowed and embodied therein from 
the laws of another people, the extent of that adoption is to be stl'ictly 
construed and not enlarged by implication. So far as its laws can be 
understood only by reference to foreign law, that reference is authorized 
by the lawmaker, because it is necessary; but so far as its commands 
may be understood as original terms, and without such reference, they 
must !Je construed independently. It is only when understood to be, 
to this extent, the original expression of its own will that its words can 
communicate to its own people the whole and self-sufficient force of 
that will. To assume, without plain necessity, that it utters the inten­
tion of an alien law, is to ignore to just that extent its absolute in­
dependence of existence and action and will. 

By the argument which is made here by the managers as to 
the proper way to construe our Constitution by referring to 
English precedents and customs as they stood when our Con­
stitution was formed, Charles J. Guiteau would have gone un­
whipped of justice, for he could not have been punished either 
1n the District of Columbia or the State of New Jersey, for such 
was the state of English decisions, strange as it may seem, at 
the time we separated from the mother country. 

But what of it? I say that if we go back to English prec­
edents you will find the situation to be precisely the same 
as we claim it is here under the plain language of our Con­
stitution. You may not go back to the days when it was for­
bidden for a man on trial before the House of Lords to have 
counsel in his defense, when he was not permitted to t~stify; 
and when after he had been convicted he was not merely to be 
removed from office, but if the House of Lords chose he could 
be taken to the block nnd he could be disembowled and his 
bowels held before his face before he was dead. I do not under­
stand that the managers expect us to go back to those days 
to find precedents to govern your decision. 

And if you will take the later cases you will find that the doc­
trine is laid down exactly as we are seeking to lay it down here, 
that if you want to punish a civil officer for a crime against the 
law you may impeach him, but for anything else you must. seek 
the remedy by address. E\en as far back as 1724, in the case 
of tlle Earl of 1\Iucclesfield, reported in Howell's State Trials, 
you will find the whole contention from the beginning to the end 
in that case was whether the things which the Earl of Maccles­
field was charged with doing were crimes. The managers 
labored, and successfully labored, to show that what he was 
charged with doing was an offense at the common law and was 
an offense under certain statutes which they· cited. 

The case of Warren Hastings, of course, must be adverted to 
in this connection. I ha\e seen it claimed by some that what 
he was charged with did not amount to crimes. In other 
equally able and important statements by learned writers it has 
been shown that his alleged offenses clearly did amount to 
c1imes. But what matters it? I do not understand, as the man­
agers seem to, that when you find that a person has been charged 
in a court with a certain offense that that is a decision that that 

thing is a criminal offense. I do not understand that merely 
because a man has been charged in articles of impeachment with 
doing certain things that alone determines that those things 
are impeachable offenses. You look to the action of the court, 
and when you find a case in the later days in England, in the 
lR;st century before we separated from her, or in the United 
States, where a man was charged in an article of impeachment 
with doing somethi!:lg that was not a crime against positive law 
and was convicted, then you will have a precedent which you 
can cite here against us; but you can find no such. In the case 
of Warren Hastings, which, as we all know, dragged along, 
being heard from time to time for se\en years, so long that a 
great many of the members had gone out of the House or had 
not heard enough of the evidence to' justify them in voting, out 
of the large body of the House of Lords only 29 members voted, 
and the worst vote against Mr. Hastings on any a.i·ticle was 6 
for conviction and 23 not guilty. So if that case decides any­
thing it decides that what he was charged with was not a crime. 

But most important of all is the case of Lord Melville, in 29 
Howell's State Trials, p~ge 1417, the last impeachment trial in 
England, which occurred in 1 06. In that case Lord Melville 
had been the treasurer of the navy, or he bad been in such a 
position that he handl¢ the public funds belonging to the navy 
of Great Britain, and some alleged misuse of those moneys 
formed the basis of the charge against him in the se'\"'eral articles 
of the impeachment. It appeared that he had taken the money 
out of the treasury and deposited it in some private place. His 
claim was that he did that merely for con'\"'enience, not with the 
intent of converting the money to his own use. The question 
was, !;>id that amount to a criminal offense? The House of 
Lords referred that question to the law Lords, who gave their 
opirJon, as you will find at the page I have referred to. saying 
that the things charged did not constitute indictable offenses, 
and thereupon Lord Melville was promptly acquitted. 

Now, Senators, what has taken place in this country in this 
regard is no less conciusive. The case of Senator Blount in 
1798 is referred to. Y01,1 can not tell anything about what 
the judgment of the court in that case would have been upon 
the merits, because he had been expelled from the Senate; 
and when the articles of impeachment were presented he made 
no reply to the merits at all, but counsel said, "You can not 
impeach a Senator, and, besides, he is out of office." Upon thn,t 
double plea the Senate voted-14 to 11-that it set forth a 
good defense, and there were no further proceedings in the case. 

Then came the case of John Pickering, by wlllch one of the 
learned managers-Mr. Manager HOWLAND-this morning had 
some pleasantries at my expense, in which there were three 
articles of impeachment, two charging him in the performance. 
of his duties upon the bench in a prize case involving the ques.­
tion of the custody of a certain vessel of deliberately, by his 
orders in the court, violating acts of Congress prescribing his 
duties as a judge. Of course, that was a criminal offense. But 
the thing which was in the mind of l\Ir. Manager HOWLAND 
is this : He said that in the opening statement I made here 
I said intoxication was a crime. I said nothing of the kind. 
If my friend will turn to the opening statement he will find 
that he is greatly mistaken. I said that when a man becomes 
intoxicated in a public place and acts in a disorderly manner 
it is a well-known crime everywhere in the United States and 
in every civilized country, I suppose, on the globe. The charge 
was firi;;t as a preamble that Judge Pickering was in the habit 
of getting intoxicated, and then that he had gone upon the 
bench in a drunken and intoxicated condition and deported 
himself in an unseemly manner and had there, in open court, 
used the name of the DiYine Being profanely. 

You may go down to our police court or any police court in the 
land and you will find a large portion of the cases are for drunk 
and disorderly conduct. Of course, that would not ordinarily 
be considered an indictable offense, or that even a Federal 
judge could be turned out of office if once in a while he hap­
pened to get on a slight spree. Yet it is a high misdemeanor 
within the \ery terms of the provision of the Constitution when 
a judge goes into court in a drunken condition and there uses 
the name of God in vain or otherwise conducts himself in an 
indecent manner. I beg the pardon of the Chair for e\en sup­
posing such an illustration; but what would you say if a 
Senator who happened to be presiding in this body would come 
here, and when the proceedings are opened take his seat in 
the Presiding Officer's chair, drunk, unable to conduct himself 
in a. seemly manner. and swear and curse in the face of the 
public here? Would anybody say that that is not an offense 
for which he might be taken down to the' police court and 
punished? 

Then comes the case of Samuel Chase as to which one of the 
learned managers has followed what is said in the encyclopedia. r 
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It is the first time in a case of this kind that anyone has asked 
the Senate to be governed by an encyclopedia- or a dictionary .. 
In the .American and English Encyclopedia it is said that in 
one of these impeachment cases the counsel for the respondent 
first raised the defense that the offense must be an indictable 
one, but abandoned it. That reference could only be to the case 
of Judge Chase. I ha>e all that was said by the counsel for 
J~dge C~as~ in that trial upon tllat subject, every '':ord of it 
fiom begmnmg to end, and I shall ask to ha-ve the privilege of 
incorporating that at this point in my remarks, and will not 
take up yom time with reading it. 

Mr. Hopkinson: 
]\[isdemeanor is a lcgal and technical term, well understood and de­

fi)led in law; and In the construction of a legal instrument we must 
~1v~ to words the legal sign1.fication ; a misdemeanor, or a crime, for in 
their just and proper acceptation they are synonymous terms, is an act 
committed or omitted, in violation of a public law, either forbidding 
or commanding it. By this test let the conduct of the respondent be 
tried, and by. it let him stand justified or condemned. * * * We 
have read, su-, in our younger days, and read with horror. of the 
Homan emperor who placed his edicts so hlgh in the air that the 
keenest eye could not decipher them, and yet severely punished any 
breach of them. But the power claimed by the House of Repre enta­
! ives to make anything criminal at their pleasure, at any period after 
its occurrence, is ten thousand times more dangerous, more tyrannical, 
more subversive of all liberty and safety. (2 Chase's Trial, 13, 17.) 

Luther l\Iartin (who was a member of the convention of 1787 
which framed ·our Constitution) 1 

I shall now proceed in the inquiry, For what can the President, Vice 
President, or other civil officers, and consequently for what can a judge 
be impeached? And I shall contend that it .must be for an indictable 
offense. The words of the Constitution are that "ther shr.l.I. be liable 
to impeaehment for treason, bribery, or other high crimes and mlsde­
!Ile~nors." There can be no dpubt but that treason and bribery are 
mdictable offenses. We have only to inquire, then, what is meant by 
" high crimes and misdemeanors." What is the true meaning of the 
word " crime "? It is breach of some law which renders the person 
who violates it liable to punishment. There can be no crime com­
mitted where no such law is violated. * * * Nay, sir, I am ready 
to go further and say there may be instances of very hlgh crimes and 
misdemeanors for which an officer ought not to be impeached and 
removed from office; the crimes ought to be such as relate to his office 
or which tend to cover the person who committed them with turpitude 
and infamy; such as to show there can be no dependence on that in­
tegrity and honor which will secure the performance of his official 
duties. (Ibid., 137, 139.) 

:Mr. Harper: 
If the conviction of a :Judge on impeachment be not to depend on his 

guilt or innocence of some crime alleged against him, but on some rea­
sons of state, J.:?Ollcy, or expediency, which may be thought by the House 
of Representatives and two-thirds of the Senate to require his removal 
I ask why the solemn mockery of articles alleging high crimes and mis~ 
demeanors, of a court regularly formed, of a judicial oath administered 
to the me~bers, of the private examination of witnesses, and of a trial 
conducted m all the usual forms? Why not settle this question of expedi­
ency, as all other questions of expediency are settled, by reference to gen­
eral political considerations1 and in the usual mode of political discussion? 
No, Mr. President, this prmciple of the honorable managers, so novei 
and so alarming ; this desperate expedient, resorted to as the last and 
only prop of a case, whlch the honorable gentlemen feel to be unsup­
ported by law or evidence ; this forlorn hope of the prosecution pressed 
into its senrice after it was found that no. offense against any law of 
the land could be proved, will not, can not avail. Everything by which 
WE; are surrounde.d informs us that we are in a court of law. Every­
thing that we have been for three weeks employed in doing reminds us 
that we are engaged not in a mere inquiry into the fitness of an officer 
for the place which he holds, but in the trial of a criminal case on legal 
principles. And this great truth, so important to the liberties a.nd hap­
piness of this country, is fully established by the decisions of this honor­
able court in this case on questions of evidence: decisions by which this 
court has solemnly declared that it bolds itself bound to those princi­
ple. of law which govern tribunals in ordinary cases. 

These decisions we accepted as a pledge and now rely on as an as­
surance that this cause will be determined on no newly discovered 
notions of political expediency, or state policy, but on the well-settled 
and well-known principles of law (pp. 206, 207, bracketed). • • • 
Thus we find that even in England, where the power of impeachment 
is subject to no expressed constitutional restriction and where abuses 
of that power for the purpose of party persecution and state policy 
have sometimes been committed and more fl'equently attempted, an im­
peachment has never been considered as a mere inquest of office but 
always as a criminal prosecution, dlfferlng not in essentials from those 
which are carried on before the ordinary tribunals of justice and sub­
ject to the same rules of evidence and the same legal notions •con­
cerning crimes and punishments. * * * What, Mr. President are 
offenses in the language of the Constitution and the laws? For a 
definition of tbe term "offense," in ~ constitutional sense, we must con­
sult our law books and not the caprice or the varying opinions of popu­
lar leaders or popular assemblies. Those books tell us that the word 
"offense" means some violation of law. Whence it evidently follows 
that no officer of Government can be impeached unless he have com­
mitted some violation of the law, either statute or common. It is not 
necessary for me to contend that this offense must be an indictable 
offense. 

I mi.ght safely adm.it the contrary, though I do not admit 1t; and 
th~r~ are reasons which i!PPeur to me unanswerable in favor of the 
opm10n that no ofrense is impeachable unless it be also the proper sub­
ject of an indictment. But it is not necessary to o-o so far· and I can 
suppu e cases wllere a judge ought to be impeach

0
ed for acts which I 

am not prepared to declare indictable. Suppose, for instance that a 
judge should .constantly omit to hold cour!; O).' should habitually attend 
so ~hort a tune each day as to render it impossible to dispatch the 
bnsmess. It mi~ht be doubted whether a.n indictment would lie for 
those acts of omission, although I am inclined to think that it would 
But I ~ave no hesitntion in saying that the judge in such a case ought 
to be impeacbed. And this comes within the principle for which I 
contend ; for these acts of culpable omission are a plain and direct 

violation of tbe law, which commands him to hold courts a reasonable 
ti.me for the dispatch of business; and of his oath which binds him to 
d1scluuge faithfully and diligently the duties of his office. The honor­
able gentleman who opened the case on the part of the prosecution cited 
th~ case of ha~itual drunkenness and profane swearing on the part of 
a Jt!dge as an mstance of an offense not indictable, and yet punishable 
by unpeachment. But I deny this position. Habitual drunkenness in 
;t judge and profane swearing in any person are indictable offenses and 
if they were not, still they are violati,ons of the law. I do not mean to 
say that there is a statute against drunkenness or profane swearing; 
but they are offenses against good morals, and as such are forbidden by 
the common law. 

They are offenses in the sight of God and man, definite in thell' 
nature, capable of precise proof and of a clear defense. The honorable 
managers have cited a case decided in ,this court as an authority to 
prove that a man may be convicted on impeachment without having 
committed an offense. I mean the case of Judge Pickering. But that 
case does .not support the position. The defendant there was charged 
with habitual drunkenness and gross misbehavior in court arisin"' 
from this drunkenness. The defense set up was that the defendant was 
insane and that tlle instances adduced of intoxication and improper 
beh~vior proceeded from his insanity. On this point there was a con­
trariety of evidence. It is not for me to inquire o.n which side the 
truth. lay. But the court, by finding the defendant guilty, ,gave their 
s nct10n to the charge that his insanity proceeded from habitual 
drunkenness. This case, therefore, proves nothing further than that 
habit!J.al drunkenness is an impeachable offense. * * * The great 
principle for which we contend and which is so strongly supported by 
th~ clause of the Constitution already cited, that an impeachment is a 
criminal prosecution and can not be maintained without the proof of 
some _off'e?Se against the laws, pervades all the other provinces of the 
Constitut10n on the subject of impeachment. * • * 

In every light, therefore, in which this great principle can be viewed 
whether as a well-established doctrine of the Constitution, as the bul~ 
wark of personal safety and judicial independence, as a shleld for the 
characters of those whose lot it may be to sit on a trial of impeach­
ment; or as a solace to them under the necessity of pronouncing a 
fellow citizen guilty, it e.qually claims-and I can not doubt that it will 
receive-the sanction of thls honorable court, by whose decision it will 
I trust, be established, so far as hereafter to be brought into question' 
that an impeachment 'is not a mere inquiry-in the natID"e of an inquest 
of office, whether an officer be qualified for hls place or whether some 
reason of policy or expediency may not demand his removal-but a 
cri~al prosecution, for supporting which the proof of some willful 
violation of a known law of the land is to be indispensably re­
quired. * * * 

And will this honorable body, sitting not in a legislative but a 
judicial capacity, be called on to make a law, and to make it for a 
pa·rticular case which bas already occurred? What, sir, is the great 
definition between legislative and judicial functions? Is it not that the 
former is to make the law for future cases, and that the latter is to 
declare it as to cases which have already happened? Is it not one of 
the fundamental principles of our Constitution and an es ential ingredi­
ent of fr.ee. government that the legislative and judicial powers shall 
be kept distinct and separate? That the power of making a general law 
for future cases shall never be blended in the same hand with that 
of declaring and applying it to ~articular and present cases? Does not 
the union of these two powers m the same hands constitute the worst 
of despotism? What, sir, is the peculiar and distinguishing character­
istic of despotism? It consists in this, sir: That a man may be 
punished for an act which when he did it was not forbidden by law. 
While, on the other hand it is the essence of freedom that no act can 
be treated as a crime iicless there were a precise law forbidding it at 
the time when it was done. (2 Chase's Trial, 251, 253, 254, 257, 264.) 

In the answer which the counsel for Judge Chase prepared 
they specifically set up the defense that what he was charged 
with was not an indictable offense, and all through the discus­
sion of the case his counsel over and over insisted upon that 
point. Mr. Harper, whose language was used by Mr. HowLAND 
as indicating the opposite, closed the arguments that were 
made on that subject in behalf of Judge Chase with the state­
ment that he could not be convicted unless he had violated a 
known and positi"re law of the land. What was done with 
Judge Chase? He was acquitted, a majority of tlie Senators ' 
voting for his acquittal. 

Now, shall we say that when :.rou take a man into a court of 
impeachment and a majority of the judges acquit him of the 
charge, that that is a decision by the court, that what he was 
charged with was an impeachable offense? 

In the case of Peck, in which there was but a single article 
of impeachment, what he had done was to take and throw a 
lawyer into jail and disbar him for 18 months because the 
lawyer had presumed to criticize his opinion in a case in which 
the lawyer was counsel for the losing party. He sent him to 
jail for 24 hours, long enough I take it for a man of the stand­
ing of Mr. Lawless to disgrace him. He sent him to jail for 24 
hours and suspended him from practice because he presumed to 
criticize the judge's opinion out of court. If it be not a criminal 
offense for a judge in the performance of his judicial functions 
without law or right to send a man to jail, then I do not know 
what you might consider a criminal offense. 

But ~hat was. the ~e~ense that was made for Judge Peck? 
~r. Wirt was his pnnCipal counsel and spoke three days in 
his behalf. You will find from the beginning to the end of 
his argument he contended that because Judge Peck belie>ed 
he had a right to punish in that way for contempt he should 
not be convicted. As was suggested by my friend, l\Ir. Simpson, 
l\Ir. Buchan~, afterwards President of the United State , who 
was the chairman of the managers of the impeachment in that 
case, did what I might humbly sugge t to the learned chairman 
of the managers in this case. When Judge Peck was acquitted 
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on the ground that if he did not haye the right to punish 
Lawless in thnt way for contempt, he honestly believed he hnd 
that right and should not be impeached merely for committing 
an error, Mr. Buchanan went back to the House of Representa­
tives, and the next day started legislation which resulted in 
what we have had upon our statute books eYer since, that a 
judge of a Federal court shall not punish in a summary way 
for contempt for an offense committed out of the presence of 
the court. 

I wm not stop to say anything about the case of Judge 
Ilumphries. Judge Humphries made no defense, and of course 
nothing could be concluded where there was no adverse party. 
Ile was charged with joining the Confederacy and abandoning 
his court. It is needless to say anything more on that subject. 

:Kow, I want to come to what it seems to me is the case which 
ought to be an end of this discussion jn the Senate of the 
United States-the case of Andrew Johnson. He became 
Pre ident in the spring of 18G5, after the assassination of l\Ir. 
Lincoln an<l almost immediately, as we all know, became in­
Yoh·ed in a war with Congress. For two long years and more 
there was a yery unfortunate state of affairs here in which be 
was cbarging that Congress was an illegal body hanging on 
the yerge of the Government, to use his words in a speech he 
made in Cleveland, Ohio, because it did l}Ot admit to member­
ship in the House and Senate the representatives of the 10 
States which had gone out in 1860 and 1861. Congress was 
pa sing la~s over his •eto over and over again, and there was 
n state of feeling between Congress on the one hand and the 
Pre ident on the other which never existed in this country 
before and, let us hope, will never exist again. 

In' that state of affairs the Judiciary Committee of the House 
had before it a resolution sent to it by the House directing it 
to inquire whether Andrew Johnson had committed offenses for 
which he should be impeached. Mr. Boutwell, of Massachusetts, 
then a Member of the House, was chairman of that committee, 
and on behalf of five of ·the nine members he made a report 
recommending impeachment. Mr. Wilson, of Iowa, one of the 
greatest lawyers who eyer sat in that body, made a report 
concurred in by the other three members in which he opposed 
impeachment and recommended that the resolution favoring im­
peachment which the majority had reported should not be 
adopted, because, and only because, the offenses which were 
charged were not indictable under any law of the United States. 
He made that report which re-viewed the whole subject, and it 
might perhaps be needless for me to say a word here on this 
question except to read it. It is already printed in our brief 
and will be found at the end of the first -volume of the printed 
record in this case at pages 1074 to 1084. 

The history of impeachment trials in England from the be­
ginning with the origin of our Constitution and what took 
place in the constitutional conyention and sub equent develop­
ments down to 18G7 were all set forth at great length and with 
great ability. 

. In the House of Representatives, in which there was a three­
.fourths yote in favor of yetoing the bills of the President, a 
Ilouse in which three-fourths of the Members were violently 
opposed to the President, when those two reports came before 
it, Mr. Wilson moYed to lay the resolution for impeachment on 
the table. That motion was carried by nearly a two-thirds yote. 
The majority had set fo;_·th 26 different things which they said 
the President had done for which he ought to be impeached, 
mostly what might be caUed political offenses, and the House 
determined that they would not favor the impeachment, much as 
they desired to get rid of the President, because be had not done 
anything which was indictable and therefore could not be im­
peached. 

Some months before, in the spring of 1867, Congress as one 
of the things which it had done which enraged Johnson, had 
passed a tenure-of-office bill, long since repealed, by which they 
undertook to make it impossible for the President to remove 
officers without the consent of the Senate. There was a special 
pro•ision in that bill, that while the President wllen the Senate 
was not in session might remove an otficer, yet when the Sen­
ate came back in December, if it did not confirm that action, 
the removed officer should resume his office and should be 
allowed to keep it. In that same summer of 1867 President 
Johnson undertook to remove Edwin M. Stanton as Secretary 
of War and to appoint Lorenzo Thomas as Secretary ad interim. 
Congress was not in session; and he had the right to do that. 
Under that act, Gen. Grant became Secretary of War ad interim; 
but when Congress met the Senate refused to confirm the Presi­
dent's action, and l\Ir. Stanton immediately retook possession 
of the War Department. On the 21st day of February follow­
ing, in defiance of the penal proyisiou of the tenure-of-office act, 

President Johnson undertook to remove l\Ir. Stanton, and sent 
Lorenzo Thomas over to Stanton's office with a 1 tter directing 
Stanton to surrender possession to Thomas. Stanton, as we all 
remember, refu:;;ed to do it. The matter came before tbe IIou e 
of Repre entath·es, and the House at once impeached l\Ir. John­
son. l\Ir. Wilson, who had made the minority reuort, of which 
I spoke, which was adopted by the House, then said, "Now 
the President has committed an indictable offense; and Jet us 
mpeach him." 
It is true, as Mr. Manager HOWLAND said to-day, that in 

those articles of impeachment 'there was one which charged 
the President with having made certain declarations and 
speeches about Congress as to which there was a question 
whether he had committed an indictable offense. Wilen it cnme 
to a Yote here in the Senate, the Senate Yoted first upon the la t 
article-article 13-which charged a nolation of the tenure of 
office law, and there was a Yote of 35 foi· conYicting and 1n 
against, one \Ote less than was nece sary in order to convict 
Mr. Johnson; and so he was acquitted. 

The Senate then immediately adjourned for two weeks, in 
order that those who faT"ored impeacllment migllt consider what 
they could do. They came together here again on the 26th of 
May, 1868. What did they do? They voted upon article 2 and 
upon article 3, both of which charged distinctly a vio1ation of 
the penal provisions of the tenure of office law. Ila ving the 
same yote upon those two articles, the Senate then adjourned 
without day without Yoting upon the other articles at an. 

Now, I say there is a formal adjudication of both Houses of 
Congress, and in as important a case as ever came b~fore the 
Senate, that, in order to be impeachable, an offense mnst be 
indictable. 

I need not remind the Senate of the able men who snt on that 
side of the Chamber presenting the views of the House and the 
great lawyers who sat oyer here presenting the views of the 
President, or the great men who sat in this Chamber at tliat 
time and voted upon one side or the other.. It was my good 
fortune to be present during most of that trial, and I remember 
well particularly that Senator Sumner, who sat oyer in that 
part of the Chamber [indicating] and was one of the most 
active participants in favor of impeachment, could not conceal 
bis impatience with the slow progress of events. He wanted all 
sorts of evidence to be let in; he wanted the President remo\ed 
for political reasons; and he was the most disappointed man, 
perhaps, in this whole body when the impeachment failecl. 
l ha\e just rea.d an article in the December Century Magazine 
by one of the two surviyors of the Senate of that day, Senator 
Henderson, who voted against impeachment and who still lives 
in this city, wherein he states that Senator Sumner came to him 
not long before he died and said, "Henderson, I want to let 
you know that I was wrong about that impeachment matter and 
that you were right. I do not want you to say anything about 
this until after I am dead, but then I want you to make it 
known.'' 

There have been two impeachn1ent cases since that time, 
neither of which, it seems to me, in the slightest degree 
affects thf! question we have here. l\Ir. Belknap was charO'ed 
with bribery-several clear, distinct, specific acts of receiving 
money in consideration of having made an appointment to office. 
No defense was made in bis case, except that which finally pre­
vailed, that, because anticipating he would be impeached, he 
went to President Grant and got the President to accept ills 
resignation. I may have something more to say about that ca e 
in another part of this argument, but it has no relation to the 
subject I am discussing now, because it is clear tllat he wns 
charged with inructable offenses. 

In the Swayne case it is true that the coun el for Judge 
Swayne in presenting the law of that ca e used a brief which 
I understood the managers .here to say they disowned. I do 
not so read anything that took place in that record. They 
had a brief there, which everybody knows was written by 
Mr. Hannis Taylor; and who Mr. Hannis Taylor is I need 
not explain to anybody in this Chamber. In that brief he 
simply took the position that because Judge Swayne was not 
charged with haying done anything in the performance of his 
official duties, but that everything he was charged with was 
something outside of his duties in court, he could not be pun­
ished for that reason; and his counsel rested the case upon 
that proposition. As Judge Swayne was acquitted, I do not see 
how anybody can contend that the Senate held in. that case that 
what Judge Swayne was charged with constitl1ted an impeach­
able offense. 

I do not recall that any of the managers have referred to 
this, but it has been referred to in the other case and may 
be in the minds of many Members of this body, and I therefore 
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mention it. It ha. heen snid, If you are right about that nuder 
\Yllat law are you to ue ·ille what is au indicta!Jle offense? 
~rllen it ifi . nid tlrnt the Supreme Court of the United States 
lias decideu that tllere are no cornIDon-law offenses against the 
rnite<l State•, arnl tlrnt. therefore, when the Constitution was 
atloptecl a n<l \Yl!en tlle Coyernment went into operation tilere 
.w re no penal law ; tllnt as there was no penal statute Irnssed 
for 111ore than a Yeu r 11 ft er the Goyernmen t was started, no 
olticer during that time could be impeached for any offense wbat­
erer. Xow. I • uy that that is a fallacy; the whole argument is a 
fallacy and altogether wronO'. The common law is in force in this 
1 rilrnnal except a · cllanged by act. of Congress. When we come 
to . ee wlly it was that the Supreme Court held tilat there 
w re no cornmou-l a w offenses in the inferior court of the 

··cu ited States, we see at once that the application of that 
decision to impeachment proceedings is entirely without founda­
tion. I read from the first case in which that quesliou -was 
decided, in Hudson v . Goodwin (7 Cranch, p. 32) : 

The powers of the General Government are made up of concession$ 
from the several States; whatever is not expressly given to the f01·mer, 
the latter expre Iy reserve. The judicial power of the United Stutes 
i · a constituent part of those concessions; that power is to be exer-­
ci ed by courts organized for the purpose and brought into existence 
by an effort of the legislative power of the Union. Of all the courts 
which the United States may under their genernl powers constitute, 
one only, the Supreme Court, possesses jurisdiction del'ived immediately 
from the Constitution and of which the legislative power can not de· 
J1l'ivc it. All other courts created by the General Government possess 
no jul'isdiction but what is given them by the powet· that creates them, 
:rn<l can be ve ted with none but what the power ceded to the Ueneral 
U<Jvemment will authorize them to confer. 

· So, you see, the Supreme C.ourt merely held that the inferior 
comt of the Unitetl State , which were created by act~ of Con­
gre i:i, would take such juri diction, and no more, as Congress 
chose to gi1e them. 

It o happened that when Congress created the original 
criminal court and the other court in the Dj trict of Cohunbia, 
illey did what might just a well ha1e been clone in 1700 as to 
all the Federal courts. When this District was ceded to the 
·Go\·ernment :rntl Congress took posses ion. a law was passed 
on tile 27th of February, 1 01, which is still the organic law of 
the District of Columbia . In that statute they imply ·aid that 
the laws of the State of UaryJari.d (which included the common 
la\Y) should rernaiu in force in the District of Columbia until 
otherwise or<lered by Congress. 

(;ongre s might haYe done that for all the Federal courts, 
t>ut it did not cboo e to do so. It might do it to-day; but in­
stead of that it has from time to time, as the need appeared for 
it, lJB.ssed acts defining criminal offenses. 

You perceiYe at once that this court to which I am i::peaking 
j · on the same plane in that regard as the Supreme Court of tile 
Unitecl State . Yon are not the creature of any act of Con­
gre. s. You, like the Supreme Court, are created by the Consti­
tution, a:ud yon ha1e the same authority a.nu power to determine 
what the law were which exi ted at the time you were created 
as the Supreme Court would haYe to decide what were the laws 
which go-i;-ern it proceedinO' under the provi ions of the Con­
~titution, gh~ing it original juris<liction as to certain cla ses of 
cases. 

Tlrnt brings me to anotller objection which has been made 
here and which has been often referred to in the textbooks 
which gentlemen seem to think are of importance llere, but 
which, of cour e, are only ba ed on the ca e , and we llaye the 
en e . They ay there are many eYil acts a juclge or other civil 
officer of the GoYernrnent might do tllat are not indictable, and 
it would be yer;r -bad indeed to allow such officer to continue in 
office, as you would h:we to clo if you decide that he cau only 
be impeached for an indictable offense, this, that, and the other 
act uot being indictable. You fiud tllat running all through the 
<liscu~ ·ion of im11eachment cases in past times, and especially 
in U1e textbooks. 

'l'here i au offense known to the common law as mi$conduct 
in office, and it reache , so far ns I have !Jeen · a!Jle to discoyer, 
almost every one of tile mnstrations which haye been referred 
to of yarions acts 'Yhich it is sai<l 'vonld not be indictable 
offen es, and yet .;hould l>e impeachable offenses. It is a ked, 
suppo<.ie a judge refuses to hold court; suppose he refuses to 
summon a jury? 'Yell, if he doe , be is guilty of misconduct 
in office. Let rue read whnt the Supreme Court of the United 
States bas said in oue simple sentence on that subject. I read 
from the opinion iu the ca. e of South against Marylanu, in 18th 
.How a r<l, pa "e 402 : 

It i nn undi!>puted principle of the common law that for a breach 
ot a public duty ;rn officer is punishable by indictment_ · 

::S:LIX-- 2 

Let me giYe yon an in tance of what happened in this Dis­
trict, which sufficiently illustrates that subject without going 
any further. I refer to the case of Tyner against the united 
States, in 23 .Appeals, D. C., 324, a case decided by our Court 
of ~ i1peals a few years ago. Gen. Tyner had been .Assi taut 
Attorney General in charge of the legal work of the Post Office 
Department. He was indicted, charged with conspiring with a 
nephew of his to comm it an offense against the United States to 
wit: The offense of mi conduct in office. What was that mis­
con<luct? It \\"US his duty, among other tilings, to in1estigate 
charges that were made of tile use of the mails for fraudulent 
purpose , and when he found that there was a. case presentell 
which justified action, to go to the Postma ter General and 
recommend the i uance of a fraud order. We all know, of 
course. what that means-to ·top the use of the mails by 
fraudulent concerns. The charge was that in a number of 
ca es he bad before him evidence that tlle mails were being 
used for fraudulent purposes by a .number of concerns, which 
'lere named in the in<lictrnent, which were called investment 
companies, and that he neglected his duty to go to the Po t­
ma ter General and ask for fraud ortlers in tho e cases. That 
in<lictment was demurred to, and it was claimed on the part of 
llis coun el that that <lid not constitute an offense under section 
0440 of the Re1ised Statutes. .All that Tyner·s counsel _claimed 
was that, since there i. · no such offense as misconduct in office 
known to the other Fecleral courts throughout the country, it 
coulU not be applied in our local jurisdiction; l>ut the Supreme 
Court held that, under the common law, the failure of Gen. 
Tyner with the e...-idence before him that the mails were being, 
u ed for fraudulent purposes. by certain named concerns, to go 
to the Postmaster General and report that and ask for a fraud 
order was a crime under the commou law, tile crime known as 
misconduct in office. · So the cnse went back to trial, and in due 
time Gen. Tyner was promptly acquitted by the jury. I am not 
going to take the time to go over tlle illustrations which haye 
been gi1en here and el. ewhere, l>'nt if you will go OYer them you 
will find that almost without exception they come within that 
rule of misconduct in office by a. public officer. 

There is this curious thing a bout it : It has been sugge ted. 
in some cases that the law is uncertain in that regard ns to 
wllether when a public officer-judge, Pre ident, Cabinet offic r, 
or \Yhn t not-commits an indictable offeu e against the Jaws 
of the United States he can be proceeded against by in(lict­
ment before he is impeached; and it has been suggested tbn t 
if he still be in office he must first be impeached. Of course. 
that makes no difference about the proposition for which we are 
contending, because the Constitution expressly says that after 
the officer has been impeached, con1icted, and removed from 
office he shall neYertheless be subject to indictment and trial in 
the ordinary courts. 

As against all that, what do we ha1e suggested here. "Why," 
_says l\Ir. :Manager HowLAND, "a man who i a civil officer may 
be impeached whene1ei· the public welfare requires it." If any 
one of you thinks tllat the public welfare requires Judge 
Archbal<l to be remo1ed, according to this contention you are 
to yote for his con...-iction on any particular article you please 
to select · or on all of them, just as you may see fit, although 
there is no charge here that the public welfare requires him 
to be r emoYed. And then, says :\Jr. Manager STERLING, "Each 
Senator fixes hi own standard in that regard; " and, as :\Ir. 
Ianager '\EBB say , "Crin1es and misdemeanors haye no mean­

ing; ' and. as l\lr. l\Ianager WEBB aid again, "That is, at your 
plea ure, Senator ." 

I stated that this was something without precedent, but 
there wa one -very bold man who stood in this Chamber some 
years ago and did the same thing, but he u ed plainer terms. 
In the Johnson impeachment trial, when Gen. Benjamin F. 
Butler was making the opening statement here to the Senate, 
he aunounced this doctrine in these words, "Senators, you are 
a law unto yourselyes"; and it was in reply to that proclama­
tion by Gen. Bntler, who was bold enough to claim anything 
anywhere, that Mr. Benjamin R. Curtis, former Associate Jus­
tice of the Supreme Court of the United States, one · of Mr. 
Johnson's counsel, uttered the words which ~Ir. Simpson read 
from tile record in the Johnson case. _ 

Now, I say, instead of that, if there is anything which you 
find here which Judge Archbald bas clone which is not indictable 
and impeacbable which you think ought to be indictable and 
impeacbable, do what was done iu tbe Peck case ; let the honor­
able chairman of tlle Judiciary Committ€e of this day do ~·hnt 
the llonorable chairman of the Judi<:inry Committee of J 31 
did. go to the House, and the day nfter Jntlge Arcl11Ju1d is 
acquitted introduce a bill which shall provide tllat if any Fed­
eral.jmJge shall at any time haye any business transactions with 



11288 COI GRESSIONAL RECORD-SE.NATE. JANUARY 9, 

any person who shall lle or shall be likely "to be a litigant in his 
eourt he ..,baJl, let us say, be fined in the Sillll of a thou and dol­
lar. and imprisoned for not less than one year, or both. 

If this theory of the managers is to be adopted, what becomes 
of the principle which is a t the foundation of all criminal juris­
diction in e very reountry which pretends to recognize lnw, and 
especially o in this country and under our Constitution. If a 
man is brought into court he is entitled to know with what he 
is charged, and, as I said a few moments ago, Judge Archbald i 
not chnrged with h:n·ing done anything which is against the 
public welfare or for 'IThich Selliltors ought to put Wm out of 
office on general principles. 

But if I do not misunderst::tnd what is intimated here, whether 
it is expressly said or not, what you are called upon to d-0 . by 
these learned managers is this: You are to say, with respect to 
article 1, " I do not find that there is anything there which 
jus tifies convicting Judge Archbald," and so with the other 
articles. ' yet he has done certain things and uader certain con­
ditions which I think render him unfit to he a Federal judge." 

... ·ow, I a sk you, Senators, if it is intended to ask the Senate 
of the United States to disgrace a man, to put him out of his 
office, and perhaps cover him with a mantle of shame so that 
he may never hold any other office under the Goyernment of the 
United States, whether it would not be fair to let hls coun el 
know, when they come before you, what charge they are to meet. 
If that h:J.d been done in this cas:e when we brought here the 
judges a s ociated with this respondent on the beneh for years, 
the lawyers who practiced before him year after year, the men 
.who knew him fl'om boyhood up, who could tell you what kind 
of a man he was, there would have bee.n no ruling that that 
testimony should he excluded, because there is nothing of that 
kind before the Senate. 

We wanted to let the Senate know what kind of n man Judge 
Archbald is, what kind of a judge he is, and to that end we 
had witnesses by tlie score who surrounded him and have known 
him for many ye.'.lrSi and who respect him and love· him. but their 
mouths were cloEbd because there was no such charge .made 
here. 

Now after having closed our mouths and kept out that evi­
dence, they say to you, ".Judge Archbald is the kind of a man 
who ought to be removed from office on general principles," or 
on some idea of "a system." Just what is the theory I do not 
1."'llow, but I presume the learned chairman of the managers 
will inform us before the case comes to a .close. 

I ask Senators to remember. while they are dealing with a 
judge of the Circuit Court of the United States~ tefu1}()rarily 
assigned to the Commerce Court, they are dealing here with the 
rights of every civil officer of the G-Overnment. It is not a 
question of judges alone, but a question of the President and 
Vice President and Cabinet officers and of every officer of the 
United States, which I suppose includes e\ery official whose 
appointment has to be confirmed by the Senate, if it does not 
include Senators and Members of the House. 

I am not here to contend th.at there might not be some pro­
't"ision for putting out of office a President or a ' ' ice President 
or a Cabinet officer or a judge who is for any reason incompe­
tent to properJy perform the duties of his office, but there is no 
such provision in the Constitution of the United States at pres­
ent. We have had illustrations here of men who ha\e become 
unfit :for their office and who could not perform the duties of 
their offices. The case of Judge Pickering is the earliest one. 
In that case, ns it was claimed, the respondent bad become in­
sane but the Senate removed him, not on that ground apparently, 
but becau e he had come into the court in a drunken condi- · 
tion and had there behaved in a disorderly and disgraceful 
manner. 

But a man may be disqualified in other ways. Twice mem­
bers of the Supreme Court of the United States have become 
absolute1y di~qualified for the performance of their duties. If 
an officer may be removed because he is not able for one reason 
to perform the duties of the office, he may be removed because · 
be is so di abled for any other reason. Mr. Justice Hunt was 
}lar11lyzed, and for that reason unable to attend to his judicial 
unties, or even to attend the court. 

And .so of Mr . .Justice 1\foody, who was formerly Attorney 
General. He now lies upon a bed of pain and sickness with 
})erllaps little expectation of ever getting up from it Would 
you impeach him of high crimes and misdemeanors for being 
incapable of the r>erform::mce of the duties of his .office? 

I certainly would aver that no l\fember of the House of Re1'l­
re entatives n-ould e-ver come here with such a contention, and 
jf he did be would never aet a Yote in favor of the proposition 
thnt l\Ir. Ju tice Moody hould be removed becuuse he com­
mitted the high crime and misdemeanor of becoming ioca-

pable by reason of illness of performing his judicial dutie . In­
stead of that you pa.sedan act of Congress which allowed him 
to retire as though he had i·eached 70 years of age and hall 
se1·yed 10 years upon the bench. 

And let me remind you that you have in the case at bar a 
perfectly clear case of absence of .any charge wllich relates to 
anything that has been done in the performance of the duties 
of the office which Judge Archbald holds. He is not charged 
with committing any crime. That is admitted. He is not 
charged even with doing anything wrong in connection with the 
duties of the office, crime or no crime. 

Says Mr. Man.ager CLAYTON, at pages 8 9 and 800 .of thi" 
record: 

lVe make no charge of any misbehavior in connection with officilll 
duties. 

Says he again : 
We make no charges of partiality. 

And at page 9411\Ir. STERLING ag1;ees with that proposition. 
Now, Senators, as I have a few moments before the hour for 

adjournment, let me speak of something relating to the merits 
of this case, as I haye said now all that I intend to say about 
the law, except as I may add a word to what my brother 
Simpson so well said upon the question of the last six articles. 

Mr. l\Ianager HOWLAND complains because we have raised an 
issue of law and an issue of fact in this case; that our fir·st 
answer to each article of impeachment is that what is charged 
is not an impe!!chable offense; and that, in the second place, 
we proceed to confess and avoid-terms well lmown in law· 
yer's lingo. If he can find any case in the history of this 
country in which an issue of law of this character was sub:. 
mitted otherwise than at the end of the trial in an impeach­
ment case, he can find some case that has not been referred 
to in this hearin'g and is not to be found in the books. In 
every case, instead of having a demmTer to the articles of 
impeachment considered, the whole matter has gone over to the 
final vote. Indeed, Mr. Manager Bingham in the Johnson im­
peachment trial contended that a demurrer to an article of 
impeachrn~nt had never been allowed. 

Now, as to the defense here-and I am particular about this 
because I think the Managers, and especially Mr. l\Iauu(J'e~ 
HOWLAND, have unintentionally not fairJy stated what is ~ur 
defense on the facts. He says we confess and aYoid. We do 
nothing of the kind. 

These articles charge that Judge Archbald did certain things. 
In the first article it is charged that he had certain communi· 
cations with office1·s of the Erie .Railroad Co.; in the second 
article, that he saw l\Ir. Loomis, and so on. We admit the e 
facts. And so as to the other a1·ticles. Then the article goes 
on to charge that the re pondent did corruptly, unlawfully, 
and wrongfully use his judicial influence in those transactions. 
We deny that he used his judicial infiuen.ce corruptly; we deny, 
that he used it wrongfully; we deny that he used it unlawfully· 
and we deny that he used it at all ' 

I say now, at the conclusion of the evidence in this case, 
haying eome down to the time when the final vote is to be taken 
in this Chamber, if you take all the evidence that has been 
produced before you, it leaves this case just where it was when 
it started; that it is proved that Judge Archbald did the things 
which in his .answer he admits he did, and it is not proved that 
in regard to any of them he used his judicial influence wrong­
fully, unlawfully, or corruptly, or that he used it at all. 

The articles which I wish particularly to refer to are article 
1, which refers to the Katydid dump transaction; article 3, 
which refers to what is known as the Packer No. 3 dump; 
article 6, which refers to a conversation between Judge Arch­
bald and Mr. Warriner in reference to certain alleged favors for 
a Mr. Dainty-there is nothing of that kind in the article, 
but that is what we are now told it is intended to charge-an.cl 
article 13, which is an attempt to gather up a number of things 
which are not specified. 

That article .charges, in the first place, that while Judge 
Archbald was district judge and circuit judge he entered into a 
scheme to raise money from litigants in his court by gettin~ · 
them to discount notes made by him or indorsed by him, and 
also entered into another scheme to get coal property from cer· ' 
tain railroads, which are named, and other raill·oads not namell 
which had litigation in the Commerce Court. 

I intend in the discussion of those articles to take them up 
practically in their inverse order and discuss them in wlmt I 
consider to be the order of their importance, as indicated by, 
the amount of e1idence wllich has been taken in regard to them. 

A.bout article G I shall say but a word, and that is thi : Tlle 
charge there is that Mr, Dainty-I am speaking now of the e\14 



HH3. CONGRESSION _A_L RECORD-HOUSE. 1289 
deuce and not of what is in tbe article-came to Judge Arch­
bald and mentioned the fact that the Everhart heirs, "ho have 
been referred to here so often, had outstanding claims agaiust 
_certain coal property of the Lehigh Valley Coal Co., and that it 
was desired that Judge Archbald should get that company 
through Mr. Warriner to purchase those interests of the E\·er­
llart heirs; that is, that they would get them in, the company 
being supposed to be very desirous of getting in these interests; 
and in consideration of that act of kindness to the coal company 
the respondent would ask it to lease a certain tract of land, 
called the Morris & Essex tract, to l\Ir. Dainty. The managers 
put upon the stand two_ witnesses to testify to that transaction; 
one of them was 1\Ir. Dainty and the other 1\Ir. Warriner. Each 
of them absolutely and positively denied the charge. 

l\Ir. Warriner said that while Judge Archbald had spoke:i 
to him about the Everhart heirs' interest, as to which Judge 
Archbald was himself concerned, as we show here in reference 
to the Katydid matter, that he never connected that in any 
manner with the application that l\Ir. Dainty was to make for 
the lease to him of what was called the Morris & Essex tract. 
)lr. Warriner said that as the respondent was about to lea·rn 
the office of Mr. Warriner be simply mentioned the fact that 
Mr. Dainty was going to make application, or had made appli­
ca.tion, for this lease for the l\Iorris & Essex tract, :rnd ~fr. 
Warriner told him it was not to be leased. That was the 
end of it. 

Mr. Dainty testified that in his conversation with the res11011d­
·ent no suggestion was mnde of a lease of the Morris & Essex 
tract as a consideration for the getting in of the Everhart in­
terests, and he further says that he did not know whether 
the respondent did, in fact, see J.\Ir. ·warriner in regard to the 
·matter. 

Now, Senn.tors, I call your attention to this remarkable fact: 
!!'hat after Mr. Dainty had been on the stand and declared inost 
positively that there was no connection between those two 
matters, and after Mr. Warriner had been on the stancl and 
testified that, according to his recollection, the two matters 
v,rere never mentioned as having any relation to ea.ch other at all­
so that by the testimony of the only two witne ses the managers 
produced on this point their whole claim was proYen to be 
untrue-after that, when Judge Archbald came on the stand 
himself, after bearing the testimony of those witnesses and 
knowing that by no possibility could any other witness have 
personal knowledge on the subject, he said that, according to 
his recollection, he did tell Mr. Warrinei' that Mr. Dainty had 
suggested the leasing to him (Dainty) of the J.\forris & Essex 
tract in consideration of the services which he proposed to 
Tender the company in inducing the Eyerharts to com•ey their 
interests in other lands to the company. 

Could there be a clearer illustration of the fact that you are 
dealing with an honest man? It is impossible to concei"re that 
the respondent did not know when he took the stand and told 
that story that he was giving the only evidence in the case on 
wl:lich the managers could possibly rely to maintain their claim. 

Assume that it is o. Assume now that Mr. Dainty did come 
to Judge Archbald and say, "Judge, I would very much like to 
get a lease of that Morris & Essex tract, which the coal com­
pany owns, and I can confer a great favor upon that railroad 
company by getting in the interests of these Everhart heirs. 
They have the interests of a Jot of them. r.rhey haye paid a 
hundred thousand dollars or so for certain portions of them, 
and these other people, I think, will convey their interests to 
them; and I will be willing to accomplish that for them if they 
will giYe me a lease in the other tract." If he did suggest ~hat 
to :\Ir. Warriner and Mr. Warriner simply said, "We can not 
leas~ the Morris & Essex tract, but we will pay the Everhart 
heirs what we paid the others," and that was the enu of the 
matter, it is impossible to see how that was a hlgh crime or 
misdemeanor, or any kind of a crime or misdemeanor, or any­
thing for which he could be reproYed. 

J.\lr. President, it is now within three minutes of 6 o'clock 
and I should like to suspend the argument at this point. ' 

The PRESIDENT pro tem11ore. The hour for adjomnment 
of the Senate sitting as a court has so nearly arrived, only two 
minutes remaining, the Chair does not suppose counsel wish to 
occupy that time. What is the pleasure of the Senate? 

J.\Ir. ROOT. I move that the Senate sitting in the trial of the 
impeachment adjourn. · 

The motion was agreed to. 
::\Ir. GALLINGER I moYe that the Senate adjourn. 
The motion was agreed to; and (at 5 o'clock and 50 minutes 

p. m.) the Senate adjourned until to-morrow, Friday, January 
10, l!H3, at 12 o'clock meridian. 

- . 

HOUSE OF REPRESENTATIVES. 
THURSDAY, January 9, 1913. 

The House met at 12 o'clock noon. 
T;11e Chaplain, Re,·. Henry N. Couden, D. D., offered the foi­

lowrng prayer: 
Father in heaYen, quicken the good spirit within ns that i.t 

may respond to the call fQr sen·ice. The opportunities are 
great, the call is insistent. We may none of us become heroes, 
but. we pray that we may fulfill the coilllllon daily duties of lifs 
patiently, promptly, efficiently, without ostentation, that we 
may thus ennoble and glorify ourselyes in Thee throuO'h Jesus 
Christ our Lord. Amen. ' 

0 

The Journal ,. of the proceedings of ye terday was rend ru1<1 
apr,roYed. · 

CO:\DIITTEE VACANCIES. 

. l\Ir. uNDEilWOOD. Mr. Speaker, I desire to moYe tlie elec-
tion of some gentlemen to fill vacancies on committees. · 

I first move that the gentleman from Ohio, l\lr. TIMOTHY T. 
.A.NsBERRY, be elected to fill the Yacancy now existing in the 
Committee on Ways and Means. 

'.rhe SPEAKER. Is there any other nomination? If not, it 
is so ordered. 

J.\Ir. UNDERWOOD. I morn that :\Ir. L. L. l\loRGAN be 
elected to fill the vaca.ncy in the Committee on Indian A.ffairs 
and also the vacancy in the co·mruittee on Elections No. 3. 

The SPEAKER. Is there any other nomination? If not, it is 
so ordered. 

Mr. Ul\"'DERWOOD. I moye tbat ~Ir. A. C. HART be elected to 
fill the Yacancy in the Committee on the District of Columbia. 

The SPEAKER. Is there any other nomination? If not, it is 
so orde1·ed. 

:\Ir. U~DERWOOD. J.\Ir. Speaker, I move that Mr. H. D. 
FLoon be elected chah'man of the Committee on :E'oreign Affairs. 

The SPEAKER. Is there any other nomination? If not, it is 
so ordered. 

.Mr. UNDERWOOD. l\lr. S11eaker, I desire to inquire 
"hether the gentleman from Yirginia [:\Ir. FLOOD] has pre­
sented his resignation as chairman of the Committee on the 
Territories? 

The SPEAKER. Yes; he pre ented it, and it was accepted. 
J.\Ir. U~"'DERWOOD. I therefore rnoye that l\lr. B. G. Hmu­

PHREYS be elected cllairman of the Committee on the Territorie8. 
The SPEAKER. Is there any other nomination? If not, it is 

so ordered. · 
.l\Ir .. UNDERWOOD. l\lr. Speaker, at the request of tlle 

mmor1ty leader, Mr .. MANN, I de ire to move that ~fr. GEORGE­
C. COTT be electecl to fill the vacancies in the Committee on 
Coinage, Weights, and J.\Ieasures a.nd the Committee on Heforru 
in the CiYil Service. 

The SPEAKER. Is there any other nomination? If not, it 
is so ordered. . 

l\lr. Ul\"'DERWOOD. I al~o morn that ~Ir. E. A. l\lEBRITT, Jr., 
be elected to fill the yacancy in the Committee on Immictra­
tion and Naturalization and the 1acancy in the Cornmittee

0 

ou 
Education. . 

The SPEAKER Is there any other nomination? If not, it 
is so ordered. 

~Ir. U~TDERWOOD. I move that )Jr. FRANK L. GREENE be 
elected to fill the yacancy in the Committee on Claims and the 
vacancy in the Committee on Pensions. _ 

The SPEAKER. Is there any other nomination? If not, it 
is so ordered. 

Mr. UNDERWOOD. I move that Mr. L. C. DYER be elected 
to fill the vacancy in the Committee on Industrial -Arts anu 
Expositions. 

The SPEAKER. Is there any other nomination? If not, it 
is so ordered. 

l\Ir. UNDERWOOD. I morn that l\Ir . .JOHN R. FARR be 
elected to fill the vacancy in the Committee on Mines aud 
l\fining. 

The SPEAKER. Is there any other nomination? If not, it 
is so ordered. 

1\Ir. UNDERWOOD. I moYe that )Jr. BURTON L. FRENCH 
be elected to fill the vacancy in the Committee on Elections 
No. 3. 

The SPEAKER. Is there a.ny other nomination? If not. it 
is so ordered. 

Mr. U~TDERWOOD. I move thn t Mr. WILLIAM S. V ARE be 
elected to fill the vacancy jn the Commjttee on J.Jabor. 

'The SPEAKER. Is there any other nomination? If not, it 
is so ordered. 

:Mr. UNDERWOOD. That is all, :Mr. Speaker. 
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UNITED STATES DI TRICT CODRT AT OPELIKA., ALA.. 

Tbe SPEAKER. A change of reference is requested from the 
cnlernfar of the Committee of the Whole Rouse on the state of 
tbe Union to the Hou e Calendar of the bill (H. R. 27 27) to 
amend s ction 7 of an act entitled "An act to ~odify, reYise, 
arnl nmernl the lnw relating to the jut.liciary," approYed March 
~. 1911. If there b no objection, that change of refer nee ,.,..m 
JJe made. 

l\Ir. l\IA. .r'-'.T. Whnt i the proposition? 
The SPE.A.I.CEH. It is to change the bill from · one calendar 

to the other. / 
l\lr. WEBB. l\fr. Speaker that seems to be a bill "that is 

J)l'Operly within the juri diction of the Judiciary Committee. 
l\ly duties el· where hay caused me to be ab ent from· some 
se ·ions. Is it iwoposed to change the reference from the 
Jucliciary Committee? · 

The SPEAKER. No; it i a bill which has been favorably 
re11orted by the Jut.liciary Committee. It is now on the Union 

alendar where it wa placed by mi take. It adds a new place 
for holtling tile district court in one of the Alabnma districts. 
There is no expen ·e attached to it anu eYidently it does not be­
long on tile Union Calendnr. 

Mr. WEBB. I haYe no object~on, Mr. Speaker. I simply 
wnnted to know what the proposed change was. 

1\lr. HARDWICK. l\lr. Speaker, resernng tile right to object, 
if the bill indirectly make ·a charge on the Treasury it was 
properly referred to the Union Calendar. 

The SPEAKER. Yery true, but it does not do that. 
Mr. HARDWI K. If it inyol-res a new Federal district, I 

think it doe . 
The SPE.A.KER. It doe not. The Clerk wlll read the last 

parngraph in the report of tlle Judiciary Committee on this 
bUl. 

The C1erk rend ns follo~Ys: 
The erection of a public building at Opelika bas been authorized by 

law. The bill no-w reported by your committee provides that, until the 
Hove1·nment "building shall be erected, suitable court rooms, accommoda­
tion '. etc., shall be furnished free of expen e to the Government. This 
will be done by the authorities of Lee County at Opelika. 

'.rhc bill -does not create any new office. 

The SPEAKER. The gentleman will see tilat it sim11Iy pro­
Ti<l a new plac for holiling court in a di trict already estnb­
li lied. I there obj ction to the propo ed change from the 
Union Calendar to the Hou e Calendar? 

There was no objection. 
I -DIA~ APPROPRIATION DILL. 

1\lr. STEPIIENS of r.rexas .. 1\lr. Speaker, I moye that the 
Ilou ·e resol"rn itself into Committee of the Whole House o.a the 
stat of the Union for the further consideration of the bill 
II. R. 2G874, the Indian appropriation bill. 

The motion W"a agreed to. 
Accordingly the House resolved it elf into Committee of the 

Whole House on the tnte of the Union with Mr. SAUNDERS in 
th hair. 

The CH IR~llX The House is now in Committee of th~ 
Whole Hou e on the state of the Union for the further con­
sideration of tile Indian appropriation bilJ. At tile adjournment 
of tile last session seyeral points of order bad been reserved. 
I will ai::i.k tile gentleman from Illinois if they are insisted upon. 

i\Ir. FOSTER. 1\lr. Chairman, I made the point of order on 
the two proYision which have gone over until t<>-day. My 
only idea in tbi matter was that this amount hould be paid 
from the tribal fund of the e Indians in tend of out of the 
Treasury a· a grntuity. After looking into the matter some­
W"hat I haYe changed my mind about it and wi h to withdraw 
th point of order an<l offer an amendment, if I may be given the 
opportunity to do· o. 

.. Ir. FERRIS. R enfog the point of order, 1\lr. Chairman, on 
tl1e 11encling par:i.,.raph, I would like to inquire if an amend­
ment of that ktnc.1 will be agreeu-ble to tile other side? 

l\Ir. BURKE of outh Dakota. I will say that I can not 
n(l'r e to :my uch propo ition. I think I can demonstrate sat­
j f< ctorily to the hair that the item is not subject to a point 
of order. 

The CIIAIR:\LUr. The statement of tile (1' ntleman from 
Oklahomn related to the merits of the proposition and not to 
tlle point of ort.ler. 

fr. BUllKE of South Dakota. I understand. It is a treaty 
obli"ntion, nnd, furthermore, a.bout one-half of tile Indians 
being without :my funds from wbich we may reimbUI"se the 
GoYernment, nnd, furthermore, because we ha.v already provided 
for th~ support of. such Indians as ha-rn funds out of their own 
funds, I cnu not con ent to the amendment. 

l\Ir. FERRIS. Will the gentleman yield? 
Mr. BURKE of Sonth Dakota. Certainly. 

Mr. FETIRIS. Is it not a fact that not ne penny of th 
money that '"e pronde for schools in your State i reim­
bursable? 

l\£r. BURKE of South Dakota. ·o part of the n10uey pro­
vided for education; and no pnrt of the item uow uu<ler cou­
i<lern_tion i u ed for education. 

Mr. FERilIS. Is it not h'1~e that three elwol -tlle one at 
Flan~reau, the one nt Pierre and at Rapid City-are ·pecifirally 
pronded for? · 

Mr. B.eRKE of South Dakota. Certainly. But th Flnndre:rn 
School 1s located nbout 2 mile on the e:ist iue of the State 
from the liJrn, nnd tile attendance of that scllool i from a. nnrn­
ber of States-_ TelJra ·kn, .i\linnesota, and outh Dakota. Ont 
of the whole number of children being educated at the e thr 
scllool the gentlemnn ref r to they only take car . of 700 or 
00 pupils. 

l\Ir. l!'EilRIS. Is it not true that in the ntir State of South 
Dakota there are 20,352 Indian ? 

.i\Ir. BURKE of outh Dakota. l\Iy recollection i that it i 
something like thnt number, but that doe· not inclutle the 
schools in .i:Tortll Dakota, that portion of the Standin()" R.ock 
which resides in North Dakota, and ome Sioux that li;e over 
in Nebraska. 

Mr. FERRIS. They are proyided for el· .where, are they 
not? 

Mr. BURKE of South Dakota. Ko; thi i for the support 
of the Sioux. The gentleman has in mind the educational item. 
The item which the gentleman from Illinoi made tile point of 
order against wa the iterri that provides for an :ippropriation 
for sub istence. The educational item i a pan1te 'item. 

.i\Ir. FERRIS. I would like to inquire what the ub i tence 
item is u ed for? · 

.i\lr. BURKE of South Dakota. For the purpose of civiliza· 
tion; some of it is used for ration . Every able-botlieu Indian 
able to work, instead of having rations issued to him, is paid o 
much a day for the labor for work upon the road and other 
work upon the re ervation. I may say that as to the helple · · 
and Yery aged the department has got away from the ystem of 
issuing rations, and is u ing the m-0ney that the rutions repre-
ent in employing the Indians and paying them and letting 

them buy their own sub i tence. 
.i\lr. FERRIS. How many people are mployed on tlle 

$307,000 item? 
Mr. BURKE of South Dakota. I can not ay, but not a 

-rery large nmnber. Each a .,.ency, of com· e, bas, a the gentle­
man is quite well aware, a superintendent and a financial clerk 
and such other employees as may be necessary at the agency. 
I do not think there are over five or six, if you do not count the 
police; and then we have a subagent, who ha employees an<l. 
farmers and matrons. 

.i\lr. FERRIS. It is true that these Indian. have a cash de­
po it amounting to some 3,000,000, is it not? 

Mr. BURKE orSouth Dakota. There is a trust fuml that i 
on depo it credited to the Indian amounting to 3,000,0 . 
That bears 5 per cent interest, and it provides that one-half of 
the interest may be spent annually for education and the other 
half may be paid to the Inuians per capita. It is al o provitleLl 
that after a certain number of year , I think 10 years, the Sec­
retary of_ the Interior may spend 10 per cent of the $3,000,000 
fund, but be has not expended any part of it, nnd at the expira· 
tion of 50 years the amo1mt is expended a J)rovided by the 
rrgreement in the treaty. 

Mr. FEPJUS. It is also true that the 20 000 a.nu oyer 
Indian have prop rty amounting to 41,015,702.05. 

.i\Ir. BURKE of South Dakota. I can not say as to that. 
The e Indians have allotments, but they nre mo tly only fit for 
grazing purposes. So far as ~eing valuable for producfog crop. , 
they are practically not worth anything . 

l\lr. FERRIS. Is any I art of the $307,000 u ec.1 for triual 
schools? 

l\Ir. BURKE of South I>nkota. I under tand not. 
Mr. FERRIS. The gentleman does not know how much is 

u· ed. for salaries or how much for rations and subsi tence? 
.i\lr. BURKE of South Dakota. I think I could tell by re­

ferring to the justification that was furnished. The gentlemnn 
will remember that the e timates w re about 300,000 in exce, 
of what we are appropriating, and therefore the expenditure 
w-0uld include e>erything that bas been paid out both from the 
money appropriated and the money belonging to the Indians. 

l\Ir. FERRIS. I see here that there i $!:?00,000 for schools 
and another item, subsi tence, $14,000. What is the $14, 
u ed for? 

Mr. BURKE of South Dakota. Fourteen thous::ind dollars; I 
pre ume the gentleman refers to th.at item for the Yanktou 
Agency. That is to maintain the agency of the Yan}fton In· 
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dians. Many of them are old, and, as the gentleman knows, the 
Gon~rlllllent supernses the leasing of the land, the -selling of 
inheTit-ed lands, the deposit of funds, the paying Of money fr-Om 
time t-0 time. teaehin"' them agriculture, and so forth. Fom·­
teen thousand -dollars is to coyer the expenses, aild is similar 
to the items that are carried in the bill for the agencies .gen­
erally. 

Mr. FEilillS. While the gentleman from South Dakota was 
chairman of the committee I noticed that his policy was, and 
as he stated on the fioor and in the committee, that in the 
future, whe.l·e the Indians had any money-, they 'Shoul~1 pay their 
own expenses. 

Mr. BURKE of South Dakota. As far as possible. 
Mr. FERRIS. Pursuant to that d.dea he incorporated the 

following language in the bill relatiye to the Kiowa Indians in 
Oklahoma: 

The Secretary of the Interior is hereby authori:zed to withclra:w from 
the 'l'reasary of the United States, at his discretion the sum of $25,000, 
or so much theTeof as may be necessary, of fhe funds on deposit to the 
credit of the Kiowa, Comanche, and Apache Tribes of Indians 1n 
Oklrihoma, for the suoport of the agency and pay of emplo-yees main­
tained for their benefit. 

If that was good, and if the ruje should be uniform where-ver 
the Indians have money, does not the gentleman think we <mght 
to let ·the Indians in Soutll Dakota take from their funds to 
pny th~ agency? 

JU.I.; BURKE of South Dakota. Mr. Chairman, we ha"e to 
consider in each in tance the law, and in some instances .agree­
ments that may be in <&ist.enc-e between the tribes and the 
United States, and my recollection is that in connection with 
the Ki-Owa and Comanche Tribes-and if I am mistaken the 
.gentleman will col'l'ect me--there is something that -authorizes 
that, and the gentleman will recall mat a treaty was made 
with the Kiowa .and Comanche Indians f-Or the sale of their 
surplus lands, and the consideration was to be $1,000,000; that 
when the treaty came here for Tatification the Senate put in an 
amendment that a certain area should be reser'ed for the 
u e in common o-f the Indians for .a pasture, and that amend­
ment was a-0.opted and it beeame a law. '£he Secretary of the 
Interior, on his own initiath-.e, :resen-.ed 25,000 acres .for a wood 
pasture, which was not sold. Later there was legislation au­
thorizing the sale of these five hundred thousan<l and odd acres 
of land which we had previously purchased from the Indians, 
.and the proceeds went into the Treasury to their credit, to th-e 
.extent of several millions of dollars. We ha\e in that instance 
been app1·opriating for their support out of their funds. I do 
not think the cases .are identicalJ although in South Dakota, .as 
the gentleman knows, this bill provides that so far as the 

heyenne, Standing Rocks, and Rosebuds are concerned~ their 
support shall come from their funds. 

l\.fr. FERR.IS. Mr. Chairman., I think the item is clearl,y sub­
ject to a point of order, and unless the gentleman desires to be 
heard further upon the merits, I desire to present the .autho.ri­
ties that I think sustain the point of order. 

The CH.AIRMAN. Will the gentleman indicate the particular 
Jmragraph to which he made the point of order? 

~Ir. FERRIS. I make the point of order to the paragraph 
under consideratiOJl, beginning with line lD, on page 26, and 
extending oyer to p.age 27, down to line 9. It is the $307,000 
item. The language of the paragraph recites th.at this appro­
priation is made pm·suant to article 13 of the treaty of April 
2D, 1868. I read from article 10 of that b.'eaty: 

In lieu of all sums of money, or other annuities provided for, to be 
puld to the Indians :herein named, under any treaty or treaties hereto­
fore made, the Unit d tates agrees to deliver at the agency house on 
the re erva lion herein named, OD or before the 1st day of August in 
en.ch year, for 30 year, th1! following articles. 

Then the next article set -0ut the a:rticles-o.xen, cows, blank­
ets, ancl wbat not. 

I think there will be no dispute that the article of the treaty 
contained in the treaty of 18GS has ex~pired for more than 4 
year . The contention of gentlemen -0n rt.he other side will be 
that tile treaty of 1877 abrogates and takes away the limitn.­
tion pronded in the treaty of 1868. The 1 68 treaty was for 
a period of 20 years, and it .Provided certain commodities shouid 
be furnished the Indians in lieu of the ceded lands. Then, in 
1 9 an act was passed which extended it until 1908. That 
treaty then expired, on which there is no other legislation that 
I haye been ab1e to find, except the treaty of 1877. I think it 
js correct that the treaty -of 1868 has ex;pired, and unless re­
vired by the treaty of 1877 this item is cleai·ly subject t-0 a 
point t0f order. 

I read now from Yolume rn of the United States .;IleYisec1 Stat­
utes at Large, article 5. I find this language in the treaty of 
1877: 

In consideration of the foregoing cession of territory and rights and 
• up.on !al.I c~mpliance. with each and every obligation assumed by the 

sa1u Indians, the Umted States does agree to provide all necessary aid 

to .assist the said Indians in the work of civilization to furnish to 
thelll; schools. and instruction in mechanical and agric0ltural arts, a.s 
provided for m the treaty of 1868. 

That is one :place where the Indians ha·rn ceded the lands, 
and where the Federal Goyernment agrees to do certain things i 

but reciting that it is stibject to the limitations of the treatr 
of 1 68, which has at this time expired. Again, in article 8 of 
the sru:1e YOl~1me--volume 19-Dnited States Statutes a.t Larg~, 
page 256, article 8 Jll'Ovides : 

The .pr~visio:r;is of the said treaty of 1868, except as herein modified, 
sh.all continue m full force; and that the provisions of this agreement 
sh!ill apply to any country which may hereafter be occupied by the 
said Ihdtklns as a h-0me, and Congress shall by appropriate legislation 
secure o them. an orderly government; they shall be subject to the 
l~ws of the Umted States and each individual shall be protected in his 
nghts of property, person, and life. 

The treaty on which they rely is the tre'aty of 1877, and in 
the speci1jc places just read, -0ne being the first part of article 
?• an?- the othei; being article 8 of the treaty of 1877, which 
:i.s reli~ up.on, ated as authority for this appropriation. It is 
specifiealJ~ provided , that this treaty, and the Indiu.ns, for the 
ces ion made, S:hall be subject to the limitations set forth !in 
the treaty of 1868. I do !lOt know what could be more specific. 

T·he CH.A.IRl\rAN. The idea of the gentleman is that the 
r?-ghts conferred_· under the- act of 1877 shall expire as -0f the 
time tbe treaty of 1868 shall expire. 

Mr. F]jJRI:tIS. Precisely, and let me agairr emphasize that 
point. The thing the Indians did to bring about this treaty 
was to . cede certain lands. The thing the Federal Government" 
did ·~as- to grant them certain school privileges, annuities, and 
certam bl.ankets and oxen. Let me again re.ad, for here is the 
milk in the coconut, the very contract itEelf, the thing the 
Federal Government a.greed to do : 1 

In considerati<;>n of th~ foregoing "CeSsion of territory and 'light., and 
upon full compliance with each and every obligation assumed by the 
In~ans, the United States does agree to provide all necessary aid to 
assist the said Indians in the work of civilization to furnish to them 
schools and instruction in mechanical and agricultllral arts as provided 
for in the treaty of 18G8. 

Mr. Chairman, one word upon the merits of this proposition. 
The State of South Dakota has three schools specifically pro­
vided for, aggregating from $50,000 to $65,000 each. The Sta.te 
of South Du.kota has not a single reimbursable item in the 
whole State. The Indians ha\e :$3,000,000 in cash and they, 
ham $41,000,000 in property. They have only 20,000 Indians 
in the whole State. I understand that this is not debating the 
point of order, but I state it in justification of my reservation 
of the point of order. When this matter was considered I did 
not know t.hat it was subject to a point of order, and I did 
not know that the succeeding paragraph was subject to a point 
of order. 
· l\Ir. BURKE of South Dakota. Mr. Chairman, Jet me a k 

the gentleman one or two questio-ns. I do not quite follow just. 
what the point of oroer is, and I would ask the gentleman to 
repeat it in order that I may kn-0w just wnat he is contending: 
for. 

l\Ir. FERRIS. l\Iy point of order is, first--
1\Ir. BURKE of South Dakota. Let me ask the gentleman 

this .question : The first item in this paragraph is an item that 
is provided for lmder article 13 of the treaty of 18G8. Now, 
does the gentleman raise a point of order as to that item? 

:Mr. FERRIS. I raise it as to the paragraph, and I will state 
my grounds in my own way. My point of order is that this is 
carried on its face as a treaty item when th€re is no unexpired 
treaty in support of it. Th~ fmther proyision is that there is 
no authority of law and, further, that there is no authority of 
law for it, either in tr~aty or in statute. 

l'Ur. BURKE of South Dakota. Mr. Chairman, I am some­
what surprised. at the argument presented by the distingui bed 
gentleman who has just taken his ooat. I shall very briefly 
endeay01· to answer what he has stated, and ill.en endearnr to 
convince the Chair that this item is in order. The gentleman 
read from the treaty of 1877, which I want to refer to, an<l he 
reads article 5, bu.t before , commenting upon that part of his 
point of order, I want to cs.II the Chair's attention to the first 
item that appears in the paragraph against which tile point of 
order has been made, and I would call the Chair's attention to 
article 13 of the treaty of 1 6 , which provides: 

The nited States· hereby agrees to furnish annually to the Indians 
the physician, teacher, carpenter, miller, engineer, farmer, and black­
smiths, as herein contemplated, and that such apPropriation shall be 
made from time to time oD the estimates of the Secretary of the 'In­
terior as will be sufficient to employ such persons. 

Now, there is no limitation in that language and therefore 
the treaty is still in effect and therefore, so far as that part of 
the paragraph is concemed, it is not subject to a point of order. 
And the same is true as to the next item, which provides for 
the pay of a §econd blacksmith; and' I would cite in support of 
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tllat item article 8 of the treaty of 1868, and I will only read 
the concluding part: 

And it is further stipulated that such persons as may commence 
farming shall receive instructions from the farmer herein provided for, 
and whenever mot·e than 100 persons shall enter upon the cultivation 
of the soil n. second blacksmith shall be provided, with such iron and 
steel and other material as may be needed. 

And I say there is no limitation as to that article of the 
treaty of 1868 and therefore, so far as these two items are con­
cerned, the point of order will not lie. 

Now, the gentleman directs his arguments to the portion of 
the paragraph which provides for the subsistence of the Sioux, 
and so forth, and he cites the treaty of 1877, or a part of that 
treaty, and be reads from article 7 : 

In ~onsideratlon of the foregoing cession of territory and rights­
The CHAIRMAN. Is the gentleman rea<lin~ from article 7? 
Mr. BURKE of South Dakota. I am reading from article 5 

of the treaty of 1877, on page 170: -
In consideration of the foregoing cession of territory and rights, and 

upon full compliance with each and every obligation assumed by said 
Indians, the United States does agree to provide all necessary aid to 
assi t the aid Indians in the work of civilization. to furnish them 
schools of in traction in mechanical and agricultural arts, as provided 
for by the treaty of 1868. 

In other words, the gentleman is now contending that the 
consideration for that cession, which was a hundred miles 
square, and said to be the richest hundred-mile square in the 
world, was to do for these Indians what we had already 
obligated ourselves to do by prior treaty, namely, the treaty of 
1 GS. He states with emphasis, and he reads it the second 
time, that in consideration of this cession the United States 
will do only what it has already contracted to do by the treaty 
of 1868. 

l\ow, Mr. Chairman, it goes on further-he clid not read it 
all-and ays : 

Also to provide the said Indian with subsistence. consistin~ of a 
ration for each individual, of a pound and a half of beef, or, in lieu 
thereof, one-halt pound of bacon, one-half pound of :fiom·, one-half pound 
of corn; and for every 100 rations, 4 pound of coffee, 8 pounds of 
sugar, and 3 pound· of beans. or, in lieu of said articles, the equivalent 
thE>reof in the discretion of the Commissioner of Jndian Affairs. Such 
rations, or so macb thereof as may be nece sary, shall be continued 
until the Indians are able to support themselves. · 

Is there any limitation of that language'? Is there anything 
about the treaty of 1 68 which limited some of these require­
ments to 20 or 30 years'? Not a word. And as I ha\e repeatedly 
stated on the floor of this House, this treaty of 1877, which 
the Indians ha\e found much fault with, is the best treatifrom 
the standpoint of the Indian that has ever been entered into 
by the Indians of the United States, because it is not limited. 
And until these Indians are self-supporting the United States 
is obligated to support them. 

Kow, Mr. Chairman, while I haye this treaty before me, and 
without taking the time to return to it, there is some language 
in this pronsion that the Chair inquired about the other day 
and "'anted to know if there is anything that authorized the 
language that has reference to the sum appropriated to include 
transportation of supplies from the termination of railroad or 
steamboat transportation, and that in this serYice Indians shall 
be employed wherever practicable. I find, i\lr. Chairman, in 
this same treaty of 1877, this language: 

And will al o employ Indians, so far as practicable, in the perform­
ance of Government work upon their reservation. 

In other words, the United States stipulated and promised 
that as far as practicable they would employ Indian labor, 
and in the matter of transportation I ha\e noticed for many 
year that practically all of the transportation of Indian supplies 
from the point where receiyed on the railroad or the river to 
the agency has been by Indian labor. 

Now, .Mr. Chairman, it was suggested the other day, and with 
corn iderable eruphasis by the gentleman from Oklahoma [Mr. 
FERRIS], that this was an effort to obtain an a11propriation. He 
th d. this language : 

The treaty of 1877, conjured from somewhere, the Lord only knows, 
intended-

And so forth. 
Now, Ir. Chairman, when this treaty was ratified in 1877 

Congress began making appropriations for the support and sub­
si tence and cinlization of the Sioux Indians, and if the gen­
tleman will take the act of 1877 he will find the same language 
as appears in this act, and so on down in every single Indian 
appro11riation act up to the present time. And there never has 
bee"t1 one dollar nppropriated in all these years except under the 
treaty of 1877. Never before, I think, l\fr. Chairm~, has anyone 
rai ed. a point of order against it. 

~'hi appears to be, so far as I am able to a certain, the first 
time that a point of order has been made against this item. But 
it does appear Yery clearly that who~ver prepnred the item 

originally exercised great care and endeavored to follow the 
pronsions of the treaty, and the fact that it has gone on from 
1878 down to the pres<mt time is pretty good eYidence, it seems 
to me, that the treaty of 1877 authorizes this appropriation. 
~ow, I want to refer for a moment to the treaty or atrreement, 

as it is called, of 1889. I want to read section 19 of the act of 
.March 2, 1889, which ratified an agreement made with the Sioux 
Tribe of Indians. Section 19 provides that-

All the provi ions of the said treaty with the different bands of the 
Si.oux Nation of Indians concluded April 2ll, 1 68, and the ugrcemeut 
with. ~be same app~oved Februar;v: 28, 1877, not in conflict with the 
provis1.ons and requuements ?f .th1~ act, are hereby continued in force 
accordmg to their tenor and hm1tattons, anything in this act to the con­
trary notwithstanding. 

. Now there, ~Ii~ . . Qhairman, we have a later agreement, made 
lil 1889, wherem it was expressly proyided that it was not to 
impair former treaty obligations and wherein it was stipulated 
that they were to be continued in force according to their tenor 
and limitations-" anything in this act to the contrary notwith­
standing," it said. 

How could anything be more positive? How could anythin"' 
be put in the English language more effectively to expre s what 
was meant than that language? So I apprehend that when mv 
friend from Oklahoma [.Mr. FERRIS] says that we ha\e conjnred 
up and brought in here an appropriation not justified by n 
treaty he spoke hastily. I think he spoke without considering 
·fully whether or not he was justified in making that state­
ment. 

Now, I have stated that this appropriation has been made for 
40 year in the language that appears in the bill at the present 
time, and I want to sa·y further that as regard the que tion of 
the two other items referred to in the treaty of 1 6 three or 
four years ago we carefully w~nt through the bill and elimi­
nated eYery item that we thought was not justified by the h·eaty 
obligations of the Government, and as to these two provision: 
we found that they were still in full force and effect, and there­
fore we proyided for them. 

Now, Mr. Chairman, I neecl not go further into the merits. I 
think I have said sufficient to atisfy the Chair that thi appro­
priation is justified by the treaty and that the treaty obligation 
of the Government require that this or some other appropria­
tion be made in accordance with-its provisions. 

l\Ir. l\IAUTIN of South Dakota. Mr. Chairman, I should like 
to be heard briefly on the point of order. At the risk po sibly 
of repeating some things that my colleague [Mr. BunKE] ha 
already Yery ably and forcibly said, I think this point of order, 
raised for the first time after a uniform interpretation of thi 
treaty for 36 year , is sufficiently unusual to justify its further 
di cussion. 

I think that the proper interpretation to be given to this 
treaty will be better understood by a consideration of some of 
the circumstances under which it was made. In the year 1874, 
as a re ult of what is known as the Custer expedition, gold 
was di covered in the Black Hills, in weste.rn-southern Dakota . 
Pro pectors immediately began rushing futo that c.ountry, par­
ticularly in 1875 and in the fore part of 1876. The Government 
had its Army out upon the frontier to forcibly eject the white 
prospectors from that country, because it was -Indian territory. 

It was at that time well known to be prospectively, at least, 
Yery rich in gold. This treaty was made under those circum­
stance.·. A commission wa appointed to come to terms, if 
pos ible with the Sioux Indians, so that this territory mio-ht 
be acquired by the Government. The fir t efforts in the council 
with the Indians were unsuccessful, and ended in a Yery seriou 
threat of trouble to our commissioner . Later, in the month 
of September, 1 76, at Red Cloud, in Nebra ka, immediately to 
the outh of thi territory, another council wa held which led 
to the making of this treaty. 

Now, the Ohair will notice these conditions: Something sup­
po ed to be Yery Yaluable was cle ired by the Government by 
means of a treaty. The inhabitants of the country were all rush­
ing in to take posse sion of this territory forcibly, and--

.Mr. FEilRIS. .Mr. Chairman, will the gentleman yield? 
The CBAIRM.AJ.~. Does the gentleman from South Dakota 

yield to the gentleman from Oklahoma: 
Mr. l\.IARTIN of South Dakota. Certainly. 
.Mr. FERRIS. I will ask the gentleman if in article 4 of the 

treaty of 1877, on wb.ich he relies, the Indians did not pe­
cifically agree that they would remo•e to the Indian Territory? 
And I will ask him whether it is not true, as a matter of fact, 
that they did not remove at alI, thereby totally breaking the 
treaty? 

l\Ir. l\LIBTIN of South Dakota. Oh, no. 
:Mr. FERRIS. What is the fact? 
l\Ir. MA"RTIN of South Dakota. It is left optional with the 

Indians. They can go there and e tublisll a home if they desire 
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to do so, but, in fact, they did not desire to do it. _The tr.e~ty 
of 1 D was a further revision of that question of their domic~le. 

:.Mr. FEilRIS. Article 4 sets out the conditions upon which 
they are to be liable for anything. 

:\Ir. ::\IA.RTL~ of South DakClta. I hope that the gentleman 
will not be drh·en by the absurdity of his point of order to 
nn a . ·snmption of the position that the Go-vernment. does not 
own the Black Hill~ That is a position that tile Indians ~ave 
ought to force upon us. Although the treaty of 1 68 provided 

that all subsequent treaties should be ratified .. by three-fo~1i:hs of 
the male adult Indians, this treaty was m fact ratified by 
the authorized chiefs and the Indians accepted the benefits of 
the treaty, and it th~reafter became ratified by ~he treaty ~f 
1 by the ignature of three-fourtlls of the Indians. But if 
tlle gentleman from Oklahoma [Mr. FERRIS] is. right in his 
ontention that this treaty is not in force, where ai·e we? 
)fr. FERRIS. Will the gentleman yield? 
The CHAIRMA-,. Does the gentleman from South Dakota 

yield? 
)fr. MARTIN of South Dakota. In a moment. We would be 

left under the necessity of recognizing the Indian title to a 
country that has often been referred to as the richest 100 miles 
square on the face of the globe. From this very territory. as to 
which the O'entleman is now seeking to relieTe th-e Government 
from its obllgations entered into for its purchase, in excess of 
$1W,OOO,OOO of gold' has been taken from that time until now, 
an<1 that country is now producing gold in round figures to the 
exteut of $10,000,000 every year. 

.i. ~ow, the Indians would be 1ery glad, indeed, to be placed 
in status quo and relieved ot the obligations of that treaty. 

It is perfectly ab urd here, after an inte1·pretation placed 
upon this treaty by the Indians, by the Indian Bureau, and by 
Congre s uninterruptedly for 3G years, for the gentleman from 
Oklahoma fhlr. FERRIS], even under the smart of a counter 
irritant from my distinguished colleagne [l\Ir. Bu~KE} some 
days :-rgo in Okla.homa matters, to attempt to dig . up and 
on~rturn something tliat has been accepted as an mterpre­
ta tion for 3G years. 

)fr. FER UIS. Will the gentleman yield? 
::\Ir. ::\L\RTIN of South Dakota. Certainly. 
Mr. FERRIS. If the interpretation had been accepted for 

3G years and it wns wrongly accepted at fir t, then it would 
be \Tl'Ol1"' to accept it now, and time certainly does not bar the 
i·igbt to ~all attention to a treaty that has expired. 

)Jr. l\llll'l'll'f of South Dakota. My suggestion is that, with 
all hi. ability, the gentleman perhaps has not succeeded at 
the end of 36 years in overturning the good sense and knowledge 
of tht: law which bas been applied in Congress and out of it 
uninterruptedly during that period. 

I ham ~ated the surrounding circum tance , which the Chair 
:-ts a lawyer will recognize at once as very proper to consider 
jn ai<J to an understanding of fte intention of the parties to 
this a()'reement of 1 76. Certainly the Indian was expected to 
get . o~ething-and something_of very great value-in consider­
ation of the cession of that great gold territory. :Xow, the 
gentleman suggests this absurd interpretation, because at the 
end of the paragraph providing for' numerous oblig:1tions that 
the Government is to discharge a1·e these words : "4s provided 
in tbe treaty of 1868." Because the language "as provided in 
the treaty of 1 68" i a part of the paragraph, the gentleman 
would have the Ohair interpret that the limitation of time­
!?() yen.rs-for certain acts in the treaty of 1868 was still to be 
a limitation here. In other words, that the Indians were to 
vet absolutely nothing additional by virtue of this treaty. 
"" The IanO'uage as provided in 1.S68, used in section 5 of the 
treaty of l rn, is simply descriptive of the class and kind of 
educational facilities that are to be furnished. It is not simply 
a repetition of the time peri~ of the trea't! of 186~,. ~ut it is 
descriptive of the class and kind of educational fac1hties that 
are to be furnished; for instance, instruction in mechanical ancl 
agricultural arts, "as provided by the treaty of 1868." 

The distinguishing fea tare of this treaty of 1876 between 
the Government and the Sioux: Indians is this, that for the first 
time at Jen.st so far as these Indians are concerned, the Gov­
rn~ent urnlertook to enter into obligations for education, civi­

lization and support that were not to be limited by time, but 
were to' continue indefinitely, or until the. Indians were able to 
upport the:rnselye ; and by applying that test to the interpre­

tntion of this treaty eYery provision of it is perfectly plain, 
and the surrounding circumstances which I have already nar­
rated at once suggest nncl corroborate that interpretation. 

Remember that that treaty of 187G was made at Red C1oud, 
Xebr.. under armed protection of the commissioners of the 
Government who were making the trerrty. Hernember that a. 
gold territory, known to be irnmen ely yaluab!e, was tbe con-

sideration for this treaty. Remember al o that the Government 
had already agreed to furnish ruaintenance to the e people for 
30 years fi•om 1868 and educational facilities for 20 years from 
1868, and it was in 187G when this second treaty was made 
and the Go\ernment was bound to furnish still for 12 years 
the e educational facilities at· the time the parties came to­
gether. And here is the absurd contention of the gentleman 
from Oklahoma [Mr. FERRIS] that all that the Govermnent 
ag1·eed to do for these Indians in the way of education and 
civilization wa. simply to reiterate what they bad already 
agreed to in 1868, although there were 12 years of that former 
treaty obligation still to ran when this remarkable contract w~s 
entered into on the part of the Indians under these unusual cir­
cumstance . Listen to the language : 

ART'. 5. In consideration of the foregoing ce si:on of territory and 
right -

A -valuable consideration-
and upon fall compliance with each and every obligation assumed by 
the said Indian the United Sta.te does agree to provide all nece:::sary 
aid to assist the said Indians in the work of civilization-

Not for a year or for mo years or for three years, but-
All nece sary aid to as ist the said Indians in the work of civiliza­

tion. 

And if there were nothing more about it than that part of 
the language it would justify the furnishing of schools indefi­
nitely and as a part and parcel of awropriate aids to civiliza­
tion. 

By this agreement the Sioux Indians, in parting with their 
immensely yaluable territory, assured themselves and their pos­
terity of the as ista.nce of the Government in the aid of civi­
lization, and the ability to support themselves and their families 
howeTer long tllat civilizing problem might take. Further-

To furnish to them schools and instruction in mechanical and agri.­
cultural arts as provided for by the treaty of 1868. 

That is to say, agricultural and mechanical arts are the kind 
of schooling to be furnished, as specifie<l. in the treaty of 1868. 

Now, follow further-
Also to provide the said Indians with subsistence consisting o~ a 

ration for each individual of a pound and a half of beef (or m lieu 
thereof one-half pound of bacon), one-half pound of tlour, and one­
half pound of corn. 

And so forth. 
In the discretion of the Com.mis ioner of Indian Aft':tirs­
As to equivalent rations. And now follows--
Such rations, or so much thereof as may be nece sary, shall be con­

tinued until the Indians are able to support themselves. 

There were obligations for rations and yeai·Jy rumuities under 
the treaty of 1868, still in force, to continue for 30 years from 
1 GS, or 22 years beyond the period of this treaty. 

The contention here urged by the gentleman from Oklahoma 
[::\lr. FERRIS] would lead th~ Chair and the committee to this 
position: That under thesa extraordinary circumstances the Gov­
ernment, in consideration of tile cession of that great gold ter­
ritory agreed that they would do ju t ,,·hat they had agreed to 
do fo; the Sioux Indian by the treaty of 1868, which was still 
in force for 12 years, to wit, furni h them e<l.ucation in indus­
trial and mechanical arts for 12 years, as provided in 1868-an 
absolutely absurd proposition. 

.My contention, which has been the interpretation of the de­
partment uniformly, is that tha Sioux Indians by this treaty 
assured themsel1es of proper instruction in education and prepa­
ration for citilization until they were able to take care of them-
el-ves in these directions. In that way that interpretation gives 

vitality and some· sense to the treaty. The interpretation of the 
gentleman from Oklahoma [Mr. FERRIS] would leave us in the 
position that the Go;:ernment acquired this great territory with­
out any new obligations whate-ver as consideration for the ces­
sion of that territory. 

l\Ir. FERRIS. l\Ir. Charman, I shall detain the Chair but a 
few minutes. The whole drift of the argument of the gentleman 
is that because for 36 years this has stood here and been appro­
priated for we should keep on incle:finitely appropriating for it. 
Another contention is that the treaty of 1 77 revitalizes, sweep 
away, sets aside, puts' in full force and effect an entirely new 
deal. If that contention were borne out by the facts or by the 
plain wording of the act of 1877, undoubtedly the gentleman 
would be correct, but when I read in section 3 the e words and 
in two or three other places similar words, I can not gather by 
what rule of construction the gentlemen arrive at that conten­
tion. I will read from page 2G5. Section 3 reads as follows : 

The said Indians also agree tbat th{'y will hereafte1· r_eceive all annui­
ties appropriated by said treaty of 18G8 and ail subsu;tence and sup-

lics which may be provided fo1· them under the pi·e ent or _any ~utTJre 
Rct of Congress at such points and places or such r serYat1_ons m tbe 
vicinity of the Missouri Ri\er as the !'resident of the Umtcd Stutrn 
sball desfgnate. 
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The next paragraph pro-rides that they shall remo\e and bow 
the commission shall go and see if it is a suitable place for 
tllem, and then the fifth article specifically limits them to the . 
provisions of 1 G , and says it with all the empha i that the 
"onls can com-ev. 

Article 8. on the same page, says that these Indians sllall 
rereive their annuities, shnll receive their support and civiliza­
tion nccording to the rules ancl terms of the treaties of 1868, 
which the gentleman himself admits is extinct. 

One of the gentlemen from South Dakota says the act of 1889, 
\Thich is found in the United States Statutes at Large, yolume 
25, imge 1894, section 17, aud rends as follows: 

SEC. 17. '.fhat it i;; hereby enacted that the seventh article of the 
said treaty of April 29, 1 68, securing to said Indians the benefits of 
education, subject to such modifications as Congre s shall deem most 
el'fective, secure to said Indians equivalent benefits of such education, 
shall continue in force for ~O years fr·om aud after· the time this act 
shall take eft'ect. 

Certainly in the act of 18 9 there is nothing enlarging the act 
of 1 G . In the act of 1 77 there is in three different articles 
specific reference to s1)ecific pror-ision , which pro-rides that 
they are governed by the limitations of the act of 1 6 . If the 
act of 1 G has expired, and if the act of 1 77 is the one on 
which they rely, and in three distinct articles of that act th~y 
hold that the Indians a.re bound by the :uticles and proyisions 
of 1 68, surely there is no w-nrrant of law for it. If they are 
to be reatl in the same paragraph, why enact the latter one? 
If it is to take the place of that, why say it is to be construed 
in conjunction with it? 

Again, Mr. Chairman, the whole act of 1877 is on the theory 
that the Indians will remorn to the Indian Territory, a thing 
which they never did. In nrticle 5, page 256, it is expressly 
prodded that these payments shall be mnde acco'rding to the 
treaty of 1 G upon a strict compliance by the Indians with 
tlleir contract, and they ne\er haYe complied with it. They 
still liYe in South Dakota, and never llave complied with the 
term. 

1\Ir . .MILLER. Mr. Chairman, in a case decided by the Su­
preme Court of the United States the facts are so similar to 
those in the ca e we are now considering that I think tbat de­
cision throws a strong Ugllt upon this matter and should guid_e 
the interpr tation of such a treaty with an Indian tribe. 

As I understand the situation confronting us here, it is con­
tended by the gentlemen who. are raising this point of· order 
tlrnt while the treaty of 1 GS between the United States Gov­
ernment and tbe Sioux provided for these articles contained in 
the paragraph objected to, it places a period of limitation of 30 
and 20 years upon it. It is claimed on the other side by gentle­
men in fa\or of the paragraph that by the h·eaty of 1877 .'l 
reasonable construction thereof must require thnt these items 
are to be appropriated for annually for a much longer period 
than that. The gentleman from Oklahoma [Mr. FERRIS], on 
the other hand. fmther contend. that it is not specifically stated 
in the treaty of 1877 that the e benefits are to be given annually 
for a further period, and that therefore there is no warrant in 
law for them. 'Iheir position seems to be that the h·eaty of 
1 77 not specifically extending the time is to be construed 
against the Indians. 

Now, I wish to call the attention of the Chair to a parallel 
case, one in relation to the Choctaws. In 1820 the Choctaws 
ceded to the Federal Go\ernment a large portion of their land 
in Mississippi, about 4,00Q,000 acres, on terms which specified 
tllat in part consideration of that they wei'e to have a tract of 
land west of the l'ilissi sippi River, which is the land they now 
hold in Oklahoma. In 1830 another treaty was made with the 
Iudians by which tlley ceded to the Federal Government all of 
tlleir remaining la1,1.d in Mississippi, consisting of more than 
10,000,000 acres. In the entire treaty there was not one dollar 
expr sed a con ideration for the last cession. A great many 
year later tllere was a contention made that the Government 
was in duty bound to pay the rhoctaws for the land in the last 
ce8 ion, even though the treaty did not say anything about the 
price to be paid. Finally the case went to the Court of Claims 
and, on appeal, to the Supreme Court of the United States. The 
case will be found in the One hundred and nineteenth United 
State&, where the court uses language Yery- instructif~ and ap­
pro1Jriate in the con iueration of the present point of order. I 
read, beginnina on page 38 of the report: 

It I tl'tle that by the eighteenth article of the treaty of 1830 it is 
pr·ovided that ·•for the payment of the several amounts secured in this 
treaty the lands hereby ceded are to remain a fund pledged to that 
purpose until the debt shall be provided for and arranged. And, furthei·, 
It is agreed that, in the construction of this treaty, wherever well· 
founded doubt hall arise. it sball be construed most favorably toward 
the C.:boctaws." The only money payments secured by the treaty over 
nnd above the necex ary expenditure in removing the Indians, in pro­
viding for their snhsistence for 12 months after· reaching their new 
borne , nnd paying for their c:tttle and their· improvements are, first, an 

annuity of $20,000 for 20 years. <")mmencing after their · removal to 
the west; and, second, the amount to be expended in the education or 
40 Choctaw youths for 20 yeat·s, and for the support of 3 teachers of 
sc~oo.ls for !:!O years,. together· with the cost of erecting some public 
buildmgs, and flU'nishmg blacksmiths, w~apons. and agl'icultural imple­
ments, In addition to the several annmties and Sl1ms secUl'ed uuder· 
former t,reaties to the Choctaw Nation and people. It i nowhere ex­
pressed m the treaty that these payments are to be mnde as the price 
of. the lands ceded; and they are all only such expenditures a. the 
Government of the nited States could well afford to incur for the 
mer~ pm·po e of executing it policy in reference to the removal of the 
Indians to their new homes. As a consideration fot· the valne or tllc 
lands .ceded by the treaty they must be regard d as a meager pittance. 

It is, perhaps, impossible to interpret the language of this instrn­
menF, considered. as a contract between parties standing upon an ef)ual 
footmg and dealing at arm's length, as a convevance of the legal title 
by the Choctaw Nation to the United States to 

0

hold as trustee for the 
pecuniary benefit of the Choctaw people, aud yet it is quite apparent 
that the only consideration for the transfer of the lands that can be 
considered as inuring to them is the gener:al advantage which ther may 
be supposed to have derived from the faithful execution of the treaty 
on the part of the United States ; a.nd when in that connection· it is 
considered that the treaty was not executed on the part of the nited 
States according to fts just intent and spirit, with a view to securing 
to the Choctaw people the very advantages which they had a right to 
expect would accrue to them under it, it would seem as though it were 
a case where they had lost their !anus without receiving the promised 
e9uivalent. IJ?. such a case ~here is a plain equity to enforce compem;a­
t10n by requirrng the party m default to account for all the pecuniary 
benefits it ha actually derived from the lands themselves. This is the 
solid ground on which the justice of the award of the Senate of the 

nited States under the treaty of 1 l>5 seems to us fairly to stand. 

Tllen, again, on page 27, the language I hold to be especinl1y 
appropriate in construing the present treaties, there the court 
said: 

As was i-aid by thi court recently in the case of the United States t ·. 
Kagama (11 U. S., 375, 383) : "These Indian tribes are the wards of 
the Nation; they are communities dependent on the United States-d<-'­
pendent largely for their daily food, dependent for their political rights. 
They owe no allegiance to the States and receive from them no protec­
tion. Because of the local ill feeling. the people of the States where 
they are found are often their deadliest enemies. From their very 
weakness and helplessness, so la1·gely due to the course of dealing o'f 
the Federal Government with them and the treaties in which it ha 
been promised, there arises the duty of protection and with it the 
power. 'Ibis has always been recognized by the Executive and by Con­
gre s, and by this court whenever the question has arisen." 

It had accordingly been said in the case of Worcester v. Georgia (G 
Pet., 515, G82) : "The language used in treatie with the Indians should 
never be construed to their prejudice. If words be made use of which 
are susceptible of a more extended meaning than their plain import as 
connected with the tenor of .the treaty, th~y should be considered as 
used only in the latter sense. (l * * Ho\v the ·word of the tr~atY 
were understood by this unlettered people, rather than their critical 
meaning, should form the rule of con truction." 

The recognized relation between the parties to this controversy, there­
fore, i that between a superior and au inferior, whereby the iatter is 
placed under the care and control of the former, and which, while it 
authorizes the adoption on the pa.rt of the United States of such policy 
as their own public interests may dictate, reco~nize , on the other hand, 
uch an interpretation of their acts and promises as justice and rea on 

demand in all cases where power is exerted by the strong over tho e to 
whom they owe care and protection. The parties a1·e not on an equal 
footing. and that inequality is to be made good by the superior justice . 
which looks only to the substance of the right. without regard to tech­
nical rules framed under a system of municipal jurisprudence formulat­
ing the rights and obligations of private person equally subject to the 
same laws. 

The rules to be applied in the present cnse are those which govern 
public treaties, which, even in case of controversies between nations 
equally independent, are not to be rea(l as rigidly as documents be­
tween private persons governed by a system of teclrnical law, but in 
the li~ht of that larger· reason which constitutes the spirit of the law 
of nations. And it is the treaties made between the United States and 
the Choctaw _ •atton holding such a relation, the assumptions of fact 
and of right which they presuppose, the acts and conduct of the partie 
under them, which constitute the material for settling the conh·o­
versies which have arisen under them. '.rhe rule of interpretation 
already stat~d as arising out of the nature and relation of the partie 
is sanctioped and adopted by the express terms of the treaties them· 
selves. In the eleventh article of the treaty of 1 55 the Government 
of the United States expresses itself as being de lrous that the rights 
and claims of the Choctaw people a~ainst the United State "shall re­
ceive a just, fail-, and liberal consiaeratlon." 

I think that is exactly on all fours with the present situa­
tion. If the contention of the gentleman who has raised this 
point of order is correct, the Sioux Indians in South Dakota 
parted with a tract of land worth hundreds of millions of dol­
lars and received absolutely nothing in return. 

:Mr. FERRIS. Mr. Chairman, will the gentleman yield? 
1\Ir. MILLER. Certainly. 
.Mr. FERRIS. Does not the gentleman think the deci ion 

that he has just presented to the Chair more properly justifies 
a claim against the Government than an argument against a 
point of order made against the paragraph? 

l\Ir. MILLER. !IIost assuredly the purpose of the ca e is to 
substantiate a claim against the Government. Bnt what I am 
trying to say is that in the interpretation of a treaty, where it 
appears that the Government failed to pay or in specific terms 
to give someth~ng for what it got, then reason, ju tice, humanity, 
!lnd law says that it shall be interpreted mo~t farnrab1y to the 
India.us, and they shall get their ju8t demand . Tl.mt i all that 
is asked for in this paragrnph. 
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Mr .. FFJRRIS. But that woulU be in justification of a claim· 

against tlle Go\'ernment rather than to make the pn.ragraph in 
order. . 

.l\lr. l\L\.1'~. 1\Ir. Chairman, will the gentleman ~yield? 
l\lr. i\IILLER. Certainly. 
l\Ir. l\.IA..NN. If there should be a legal claim against the 

GO\,ernment~ of cours.e that would justify an item in this bill. 
Mr. FEilRIS. Oh, I think the gentleman will agree tllat these 

ni.rious claims, equitable or of any character, that come in on 
:m appropriation bill are subject to a point of order unless tbere 
be some specific authority for them. The case which the gentle­
man cites alJout the Choctaw lands is based on treaty ob1iga­
tion~, and these are merely· Executiv-e orders. 

:\lr. l\IAl'\N. 1\lr. Cha irman, I will ask the gentleman from 
l\linuesota bow the case arose? 

Mr. l\IILLEil. In 180~ a treaty was enterecl "into and it was 
agreed that the Senate should inv-estigate all those pending 
nrntters nnd make an award. They did make an awnrd in 
18rif) and appropriated $2DO,OOO finally to pay tilat, and that was 
all thnt was done under tilat treaty. They did not carry it out. 
Then in 1881 we authorized them to take this to the Court of 
Claims, which they did. · 

l\Ir. · l\IANN. And all tllev could take to the Court of Claims 
wns a· legal claim, I assume, and these Ileople might be able to 
take this to the Court of Claims as suggested by the gentleman 
from Oklalloma; but if it is a ca~e which they could take to 
the 'ourt of Claims, then it is a case authorized by law. and if 
the Su11reme Court sustained a claim on account of this old 
treaty, an item in an appropriation bill to proyide for it would 
cert::iinly have been in orcler. 

l\Ir: FERRIS. The gentleman does not contend that uncler the 
Tucker and Bowman Act, which authorizes se\eral committees 

·of the House to send propositions to tile Court of Claims for a 
finuing of facts, any proposition they can refer to that court 
woulu be in order on au appropriation bill? 

l\Ir. MA ... 'N. No; but under the Bowman and Tucker Act the 
Court of C1aims does not euter judgment at all; nor can such 
n c:~ se go to the Supreme Court of the uniteu States. So this 
could not l.iav-e been a reference under the Bo'\\'man ::md Tucker 
Art. becan:~ it got to the Supreme Court: Here was a case 
wllere am>areutly the Court of ClaiJI!.S sustained a claim and 
autllorized or entered a judgment, which case -was a11pealed to 
the Supreme Court, and tilat court sustained the judgment. 
Unle~s they had a legal claim they could not ba\e sustained a 
clflirn in the Court of Clain1s. 

:\Ir. FEHHIS. How does the Chair know whether ther bad a 
Jcgnl elaim or not until there is some finding of the Court of 

!aims upon it? There has been none in this case. 
l\Ir. 1\IA:i\"N. Of course it is for the Chair to determine 

"'·I..tetller h1 his opinion this law authorizes tl1e item in the bill. 
That would also be a determination as far as the Chair is 
coneerueu of whether in his opinion a claim would lie against 
the Government. 

l\lr. DA , :ENPORT. Mr. Chairmnn, will the gentleman from 
l\Iinnesota yield? 

l\fr. :MILLER. Certainly. 
Mr. D.A VE~POUT. M:r. Chah'man, I want to ask if in the 

Choctaw cnse the court does not find that there were specific 
prov-isions in the treaty that the Government agreed to perform 
in order that the Choctaws might rnov-e west? 

1\Ir. MILLER. That is exactly wlrnt the court dill not find. 
'J'he court founu that there were se-.;ernl little things which the 
Gov-ernment ngreed to do, but in no case did it hold tliat they 
were to be considered as a consideration. The court says they 
were too small and insignificant, a mere · bagatelle which the 
Goyernment in Its general relations toward the Indians ought 
to give them in any event ; and excluding that, there_ being 
notlling in tlle treaty which says the Gov-erument shall pay for 
these lands, justice and equity and law require that tile Go>­
erlllllent shall be belcl as a trustee and shall be held account­
able to tlle Inuiaus for the proceeds of the sale of their property. 

~lr. DA YEXPOllT. It Vt"as for specific- lands to which the 
Clloctu ws held pa tents. 

~fr . .hlILr,En. They never bad a putent to any lands in 1\Iis­
sis ippi or in any other place until they got trust imtents from 
the Government. 

l\Ir. DA' ENPOUT. The pntents were limited . . 
l\Ir. MILLER Oh, they recei\ed a grant of lands in 1\lissis­

sippi nnd Oklalloma. 
Afr. DA YEXPORT. I will nsk the gentleman if the same 

com·t l.tn s not held tl.ta t tlle~· Llid ha v-e a patent? . 
-~fr. i\IlLLEIL They· h2lu tlwt they bncl a title iu fee, but not 

a patent. 
!\Ir. DA YE~POTIT. Is it n Jt :i fa ~t tlJ.nt Hu s11ecial act '\\'hich 

g/1"'' the C'hodaw." tl11:· ri;:~l to g > into tll~ · Conrt of Claims re-

ferred all questions of both law and equity to the Court of 
Claim::::, with tlie right of appeal to the Supreme Court of the 
United States? 

l\lr. I\IILLEil. It clid; but the Su11reme Court did not take 
exactly the same -riew that the Court of Claims took. · The 
Supreme Court reviewed tile entire case and decided it on the 
merits, hanng in v-iew all the facts. 

l\lr. DA VE~PORT. And said that equity demn.nded that they 
should comply. 

The CIL\.IR:\IA.r~. Does that dispose of all tile points of 
order in re~pect to the portion of the bill relating to South 
Dakota? 

.Mr. B"GRKE of South Dakota. The next item is an item for 
education, and a separate proposition. 

The CHA..IRi\IA...~. Beginning with line 10? Is the point of 
order made to that? 

l\Ir. STEPHE..i.~S of Texn s. It is reserv-ed. 
The CIIA.IR:\L\.N. What disposition is desired of that sec-

tion? · 
Mr. l.\il!\N. I thought the gentleman withdrew his point of 

order. 
l\Ir. FERRIS. We ha\e not yet reached tile second para-

graph have we? 
The CHAIRMAN. We are now at line 10, on. pnge 27. 
l\Ir. FERRIS. There is another paragraph. 
The CHAIR:\IAX. The Chair understands a point of order 

was made to that paragraph, beginning with line 10. The Chair 
wishes to h.""Ilow '\\'hat disposition is desired as to tilat paragraph. 

l\Ir. FERRIS. I make a point of order against it. 
1\lr. B"GTIKE of South Dakotn. I desire to discuss the item 

briefly, and I think I can preyail upon the geutlema.h to with­
draw the point of order. Now, in regard to this reimbursable 
,proposition--

1\Ir. FEilRIS. 2\lr. Chairman,. just a. moment. I thought the 
·point of order to the second paragraph was conce<led. 

The CHA..IR~B .. N. The Chair -n-ill refer to that as soon as 
he runs through tlle e authorities. 

Mr. Bl TIKE of South Dakota. Do I understand the Chair 
desires some time in which to consult the authorities? 

'.fhe CH.A.IRMA..N. Just a few moments. 
l\lr. BT IlKE of South Dakota. And '\\'bile the Chair is going 

through them. may w e discuss the point of order? 
The CHA..IIl~IA.N. The Chair understands that while he is 

considering them there wm be nn effort on the part of the gen­
tlemen to reach an agreement 

Mr. BURKE of South Dakota. I think the gentleman from 
Oklahoma [~Ir . FERRIS] will concede that I am somewhat 
familiar Ylith the affairs of the Sioux TrilJe of Indians in South 
Dakota. The gentleman is proceeding on the theory-and I 
think other gentlemen ornr there are-that the United States 
has been speuuing large sums of money for these Indians, aml 
that it has been Pi1id out of the Federal Treasury. 'l"'he gen­
tleman has called attention to the fact that there is a trnst 
fund in the 'I'reasury of the United States of $3,000,000, and I 
assume that each one of the gentlemen -on that side wbo ha.Ye 
discussed this question or considered it is laboring under the 
impression that that $3,000,000 was put into the Treasury by 
the Federal Gov-ernruent as a gratuity, in substance, to these 
Indians. Let me explain the situation as to the Sioux Tribe 
of Indians. 

In 18 0 the entire western half of .South Dakota, witil the 
exception Of the Black Hills, was au Indian resenation, com­
prising about 20,000,000 acres, and this act of 18 9 provided 
for the cession of about O,Q00,000 acres, and it proYided that 
the land disposed of during the first two years should l>e $1.2;:> 
an acre and afte1· tile two years 75 cents an acre, and all land 
disposed -0f at tlle end of three years should be disposed of by 
the Gov-erument at 50 cents an acre and reimbursed to the GoY­
ernment. Now, then,-the law also provided that all the expense 
of suneying under the allotment and the moneys expended for 
stock, and cattle, and machinery, the building of houses shoulc.l 
be reimbursed from the proceeds receiYeu from the sale of the 
9,000,000 acres of land; and not one dollar has eYer been paiU 
to the Indians of the moneys receiyed from tile sale of that 
9,000,000 acres, except that they ham in the Treasury a trust 
fund of $3;000,000. 

I would like to can the gentleman's attention to th!lt item. 
It provides that the Government shall pay 5 per cent iuterei:;t 
on this $3,000,000 aud use one-half of it for eclucntiou, wliicll 
has been done right nlong. The other half may lJc 1Xdd to the 
Indians per annum, and that is the only money the Indians 
have recei\ed under the treaty of 1889. At the expiration o~ 
50 years what becomes of the fund? It shn 11 be expended for 
the civ-ilization and self-supvort amongst the saitl Iuclinmi or 
otherwise distributed among them, as Congress fTom tiwe to 
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tfme thereafter determines. In other words, we put into 
the Treasmy as the proceeclS' of the Indian lands $3,000,000 
and we propose to pay them interest at 5 per' cent and use 
hnlf of it for education, whic"h we ha1e· been doing, pay them 
ilie other half per capita, and the-n at the end of 50 years we 
do not pay them the money at all and we till use that money 
for their support, civilization, and education. Now, on thi 
que. tion of school , me gentleman from Oklahoma stated the 
other day, in reply to the an wer of the gentleman from Illlnoi , 
an<l :f want to be correct, that had he understood this para­
grapb that we are now digcussing he never would ba1e con­
s nte.d to it. Do I understand the gentleman wants to be under­
stood as aying that he did not understand that'? 

:\Ir. FEHRIS. I know that it is aga.in t the rules of the 
House to talk abaut matters occurring in committee,_ 

.llr. BURKE of South Dakota. I am not talking about what 
hnppened in the committee. 

~~fr. FERRIS. I will suy this item, the- propo ition as to 
wllether or not the treaty had expired, was neyer mentioned in 
th cumm1ttee to me. 

Ur. BUilKE of South Dakota. The gentleman is quite cer:. 
tnin when he· rnqkes that statement. For the information of 
the committee and simply to show that the gentleman's memory 
is not good, because noltody would intimate, certainly, for a 
moment thnt he wourd make a misstatement, but in view of the 
large numbel' of matters he has on his mind it is not strange 
that details sometime escape hi memory-but to show that hi 
memory f not good I am going to read to the gentleman from 
the hearing of Ia t year on this item, and I am going to ask if 
the gentleman e"V"er heard that this wa. an extenffion of the 
treaty and whether he was informed in regard to the matter. 

~Ir. FERRIS. Just a moment. The gentleman is alwas 
O'enerous or usually so. Does the gentleman wish to ask me- a 
dJrect q~estion to . hich I told him "No"; and then refer 
to the hea1ing8' of 11 year ago? 

:Mr. BURKE of South Dakota. I will ask the gentleman if 
I understood him to say to the gentleman from ffii:Do1s [Mr. 
lJANNJ tllat he was not aware that this treaty had expired? 

Mr. FERRIS. The gentleman underst od me precisely, for 
I said that, and I do say it now. 

nlr. BURKE of South Dakota. The gentleman will not object 
if I read from the hearing ? 

Mr. FERRIS. Will the gentleman say that there was one 
word uttered anywhere as to the- fact of whether this treaty 
had expired or not? 

Mr. BURKE of South Dakota. I am going t<Y rend from the 
hearing. 

.i.:Ir. FERRIS'. This year's hearings? 
~Ir. BURKE of· South Dakota, The hearings of 1911~lnst 

years hearings. I a mne that the gentleman, being a. member 
of the committee at the time, would carry in his mind ordinarily 
matters as important as this. 

:\Ir. FERRI . I ha.ye no recollection of it. 
Mr. BURKE of Sooth Dakota. The gentleman left me in the 

position, and I a ented without any prote t at the time, of 
huvinu attempted in some manner to mi lead this Bouse. Be 
~aid that I brought in a treaty here·, "conjured up," I thlnk he 
snf(} and was endeavoring to get an ap1}l·opriation on a treaty 
that' dicl not exist at all or had expired, namely, the treaty of 
1 77, and that in this item I was endeavoring to extencl tll.e 
treaty without its appearing so. That would be the inference, 
and I want to see whether he remembers this. Here is what the 
O'entleman from South Dakota [Mr. RGRKE] said : 

For the information of Mr. F'ERRIS, · I will say that this appropria­
tion for the support of schools among the Sioux bas alwaiys been carried 
in a separate item in this part of the bill, becau e under the treaty of 
18 ~ we were obligated to pay for the education of the Sioux, and that 
treaty expired, as I recall, in 1909. We have been making the appro­
priations since by extending the treaty, if you will notice, by that 
language, and it really is a gratuity, the same as the ed.ncation of other 
Indians. This is to pay the expenses of the reservation schools gen­
erally. There are 20,000 Indians there, and instead of paying it out 
of the fund that is over further in the earty part of the bill, it has 
been kept here, and I merely make thi explanation so you may under-
tand wby this item is here. 

Then I went on further: 
There i another reason wby I prefer to have it that way. I have 

to come in contact with my Indians as you do with yours; Mr. FERRI • 
They complain about things tbat we do. I call their attention to cer­
tain things. For instance, in this case I say to them, "We a.re giving 
you 220,000 that we did nQt agree to give to you and that we do 
not have to give to you. It sh6ws that the Government is generous." 

:\Ir. F'ERRIS. The treaty expired in 1909? e, ~- . . 
l\lr. ncrn1rn. Yes; it was a 20-year treaty. .,.,s 
)fr. FERRJ.3. And, of courRe, now it is a gratuity? '• . ·- . 
:\fr. BURKE. It i a. gratuity. ~ 

... ·ow, it would e~m th:lt at .that time, at least, the gentleman 
heard of this matter nn<l there was no subterfuge about it. 
The- item bear uvou H face e-ridence that it is an extension 

of tllat treaty fr<'>m one' year to another. I am sim1)ly calling 
· It to the glmtleman's attention because I d0 not think be in­
tended by his remarks to put me in an attitude of deceiving 
or attempting to d'eceive the House or to deceive the committee 
or to seek to accomplish anything by mean that were •not 
proper. I know the gentleman did not intend to de> that 

Mr. FERRIS. The gentleman states it exactly right, except 
in this, that the paragraph that was then under considerat ion 
was the preceding paragraph. · 

l\fr. BURKE ot South Dll:kota. Not a.t all. 
Mr. F'ERRIS'. There were not any hearings even the rear 

before last, and none this yenr. 
l\Ir. BURKE of South Dakota. It specifically refers to thil:! 

item. This fs the item we are di cus ing now. 
1\1r. FERRIS. But I was not discus ing that item on l\Iornfay . 
Ml". l\IANN. Tha.t was the item under consideration on 

l\fondny. 
l\fr. FERRIS. It was the $307,000 item. 
:Mr. MA.:. No. That was pas ed O'Ver by unanimous con-

ent. 
Ur. FERRIS. I think I nm in error. 
l\fr. BURKE of South Dakota. Yes; I think the gentleman is 

iu error. I da thfs in good faith . In pac:sin" I want to say that 
the gentleman used ome very strong lanaua:ge the other day 
n bont the gentleman from South Dakota calling attention to the 
extravagance in connection with Indian affairs in Oklahoma 
and pointing to economy in Sonth Dakota. I ha--re no recoll~­
iion ot having done anything of the kind. The only thing I 
reeall as having criticized was the extravngance in regard to 
the appropriations in Oklahoma. Why, the gentleman from 
Oklahoma (Mr. CARTER] him elf said the other day that 
$20,000,000' was expended um:ler the Dnwes Commi ion, and 
the other gentleman from Oklahoma [Mr. FERRIS] ha.s repeat~ 
eclly called attention to the grent expense in the conduct of 
Indian affairs in Oklahoma. What I was endea:rnrinlr to do, so 
far as ilffafrs in Oklahoma are concerned, waS' to get more money 
for admini trative purposes there, and I was nece arily obliged 
to point out wherein I thought the Indians there were being 
wronged and why there should be more money appropriated for 
administrative pnrpo es in Oklahoma. 

l\fr. CARTER. ~Ir. Chairman, it seem that the gentleman's 
memory is :lloo a little bit at fault. It has not been a week 
since the gentleman rose on the floor of this Hou e and dis­
cu ed very bitterly the administration of affair in connection 
with probate judge in Oklahoma. 

:Mr. BURKE of South Dakota. I spoke of Federal appro­
priations. 

l\lr. STEPHENS of Texas. l\Ir. Chairman, will the gentle­
man yield? 

The ClLURllA.l~.1 Does the gentleman from South Dakota 
yield? 

1\Ir. BURKE of Sooth Dakota. Yes. 
1\Ir. STEPHE.i.'S of Texa . l\Ir. Chairman, I move that the 

committee do now :ri e. 
The motion was agreed to. 
Accordingly the committee ro e · ::md the Speaker having re­

Sllmed the chair, l\Ir. Covr ""GTON, Chairman of the Committee of 
the Whole House on the state· of the Union, reported that that 
committee had had under con ideration the bill H. R. 26874, the 
Indian appropriation bilI, and had come to no resolution thereon. 

GEORGE O. H:eNRY. 

Mr. PUJO. Mr. Speaker. :is chairman of the Committee on 
B::mkincr nnd Currency and acting under its instructions by; 
lmanimou vote, I present as privileged the contumacy of Mr. 
George G, Henry, of New York, who declined as a witnes. to 
answer certain questions propounded by coun el for the com­
mittee pertinent to the inquiry being had under Bouse re. olu­
tions 429 and 5-04. I submit the report (H. Rept. 12 5) of the 
committee, with the record ot the proceedings had and the qoe -
tions declined to be answered as a part thereof, with the reque t 
that the Speaker certify to the United States district attorney 
for the District of Columbia the fact urnler the eal of the 
House, so that the said officer shall bring the matter before the 
gra:nd jury of the District of Columbia for such action a may 
be authorized by sections 101, 102, 103, and 104 of the Revised 
Statutes of the United States. 

I now present the report. I now mo-re pro forma, as the stat­
ute does not require the approval of the House, but preferring 
to have its action thereon, that the question of the contumacy 
of the witness, George G. Henry, be certified by the Speaker to 
the United States district attorney, under and by virtue of ec­
tions 101, 102, 103, and 104 of the nevi ed Statute of the 
United States, for such action as the O'rancl jury may take. 

The SPEAKER. The gentleman from I...oui ianu [~Ir. PuJol 
mo\es that the House gi1e pecial authorization to the S11eaker 
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to certify the record to the United States district attornev for 
the District of Columbia. The question is on agreeing to~ that 
motion. 

The motion was agreed to. 
INDIAN APPROPRIATION BILL. 

l\lr. STEPHENS of Texas. l\Ir. Speaker, I move that the 
House resolrn itse1f again into the Committee of the Whole 
House on the state of the Union for the further consideration 
of the bi1l H. Il. 2G 74, the Indian appropriation bill. 

The motion was agreed to. 
Accordingly the House resolved it elf into Committee of the 

Whole House on the state of the Union for the further consid­
eration of the bill H. R. 2G 74, the Indian appropriation bill, 
with l\Ir. SAUNDERS in the chair. 

l\Ir. BURKE of South Dakota. l\lr. Chairman, I am endeav­
oring to prevail upon the gentleman from Oklahoma [Mr. FER­
RIS] to withdraw hi· point of order. and I am not discussing the 
point of order. And in that connection, I want to call his at­
tention to the fact that this $200,000 is the money that pro­
Yides the agency and reserrntion schools upon the several Sioux 
resenations, and in order that the committee may know just 
how many schools there are, I would state that I have obtained 
the information from the Indian Office and will give it to the 
House. 

There are maintained on these reseryations 11 boarding 
schools and 60 day schools, and there are enrolled in these sev­
eral schools 2,732 Indian children. I will say to the committee 
that the Sioux Indians are real Imlians. They are not white 
Indians. Very few of them are of mixed blood. Within my 
recollection most of the Sioux Tribe were, you might say, sav­
ages, and most of them were what were known as "blanket 
Indians." 

Xow, I do not think that the gentleman from Oklahoma [Mr. 
FERRIS] wants to deprive the Indians of these particular 
schools. These are the schools that everybody is for. T·here is 
occasional objection raised to what are h.-nown as nonreserva­
tion schools, but I have never heard any objection to the 
schools Ul)On the Indian · reserYations, schools that are right 
out among the Indians. The pupils attend them the same as 
the white children go to our country district schools. 

Of course, if the gentleman is objecting to the item because 
of the extension of the treaty, I am quite willing to eliminate 
that, and would offer the amendment in a different form. If 
the gentleman insists upon the point of order, of cour e, I will 
concede it, and offer the amendment in a form without that 
lauguage which makes it subject to a point of order. 

And I will say to the gentleman, for the purpose of saving 
time, that if he will indicate his po ition it has been suggested 
by the gentleman from Illinois [Mr. l\IANN] that, perhaps, we 
might proceed with the bill while the Chairman is looking up 
these authorities, and recur to this item when he is ready to 
llear us on the point of order. 

Mr. FERIUS. I will giYe the gentleman a statement of my 
position. The gentleman from South Dakota asked me to with­
draw the point of order which was temporarily resened to the 
paragraph in lines 10 to lG, inclusiYe, on page 27 of the bill, 
which appropriates $200,000 for schools in South Dakota. 

.My answer to the gentleman in that regard is that I am 
heartily in farnr of these schools, and I ha\e no doubt that at 
least some of them ought to be maintained; but the policy has 
been so well laid down by the gentleman, both while he was 
chairman of the committee and in almost eyery utterance of his, 
that where the Indians ha-rn large farms and large means they 
ou~ht to pay their own way as far as possible. l\Iy position is 
that unless this be made reimbursable from their fund, they 
having $3,000,000 in cash and having $41,015,702.0u in prop­
erty--

l\Ir. BURKE of South Dakota. Does the gentleman think we 
ha ...-e a right to disturb the $3,000,000 vending the 50 years? 

Mr. FERRIS. About that there can be no question. Con­
gress can disturb any fund that the Indians have. 

l\Ir. BURKE of South Dakota. Would it not be a violation 
of a solemn treaty obligation or agreement that was made with 
these Indians? . 

l\Ir. FERllIS. Oh, not at all. The gentleman is disturbing 
them continually, and right in this bill we are withdrawing 
appropriations for schools all the way through. 

l\Ir. BURKE of South Dakota. Then I understand the gentle· . 
man will make the point of order. 

l\~r. FERRIS. I_ want to be heard a moment, tirst. I think 
I will make tlle pomt of order. I will repeat again thllt in the 
State of South Dakota they have 20,000 InQ.iap.$ wbo bave 
$3,000,000 in cash and have property amounting w '4l,015 702.0Q, 
In this State they have three Ind~an schools_ s1)ec~cally ptovlded 

for. They ham the same rights to the general lump-sum furnl 
the re t of the Indians haYe, it amounting to $1,420,000. 

l\Ir. l\fA..RTIN of South Dakota. What property does the gen­
tleman refer to? 

l\ir. FEilRIS. I refer to the property of the Indians. I 
get it from the statement. The gentleman can get it. 

Ir. BURKE of South Dakota. How is it classified? 
l\Ir. FERRIS. It is found on IJage G of Document No. 4SG. 

It is available in the document room. 
l\Ir. BURKE of South Dakota. I am quite familiar with 

the document, but I should like to ask the gentleman if that 
report shows what this property consists of and how it is 
classified. 

l\lr. FEilRIS. It says " rnlue of property anu funds uelong­
ing to the Indians." 

l\Ir. BURKE of South Dakota. l\Iade up by somebouy in the 
Indian Office. 

l\lr. FERRIS. If the gentleman will allow me to proceed for 
a moment, South Dakota has three schools specifically provided 
for, with 20,000 Indians. l\Iy State of Oklahoma has approxi­
mately 120,000 Indians, and we haye only one school specifically 
proyided for in the entire State out of the funds of the Federal 
GoYernment. EYery cent of the other expenses of the firn-tribe 
schools is paid for from tribal revenues. 

l\Ir. BURKE of South Dakota. I want to correct the gentle­
man. 

Mr. FERRIS. Let me proceed. The gentleman ha had 
plenty of time. In our State one school is specifically pro...-ided 
for and we haye 120,000 Indians, or two-fifths of all the In­
dians of the United States. E.-ery bit of the other expense 
for the ent~re five tribes of Indians is paid out of their own 
fund. We had thought on day before yesterday that perhaps 
there ought to be some gratuity appropriation for the Indian 
schools. The House thought otherwise. Certainly it can not 
be harmful to haYe a rule of uniyersal application, and unles · 
the gentleman will submit an amendment making this reim­
bursable, I feel it a duty to make the point of order. '.rhere 
certainly should be some uniformity about these appropriations. 
To appropriate from the Federal Treasury in one place and the 
Indians in another place is all wrong. 

1\Ir. BURKE of South Dakota.. Before the gentleman submits 
the point of order, will he answer a question·? 

Ir. FI.,RilIS. I will if I can. 
l\1r. BURKE of South Dakota. I under tand the gentleman 

to say to the House that not a dollar is expended for schools 
for the Indians in Oklahoma except at the Chilco School. 

l\Ir. FERRIS. In the Five Tribes. 
l\fr. BURKE of South Dakota. But what about the Indians 

outside of the Fi Ye Tribes? 
l\lr. FI~RRIS. There is no school specifically provided for. 

I think they use a little of the general fund. There certaillly 
is no school specifically proYided for. 

l\fr. B "IlKE of South Dakota. They are proyicled for out of 
the $1,420,000 item. 

Mr. FERRIS. I think that applies to the few scattering 
tribes in the west of the State, but not to the Five Tribes. 

Mr. BURKE of South Dakota. Not to the Five Tribes; and 
when the gentleman says Oklahoma, he refers to the Fiye 
Tribes. There are a number of schools in Oklahoma. 

l\Ir. FEilllIS. Not one is specifically provided for except the 
Chilco School, and the children from Kansas use that school 
quite as much as the Oklahoma children do. 

Mr. BURKE of South Dakota. I concede that thi item i. 
subject to a point of order, and I send to the Clerk's desk the 
following amendment. 

Mr. MANN. What has become of the point of order? 
l\Ir. BURKE of South Dakota. I concede it. 
l\Ir. l\1A1\~. Before the point of order is determined, the 

item appropriates for the support and maintenance of day and 
industrial schools among the Sioux Indians. 

l\Ir. BURKE of South Dakota. Will the g<mtleman permit 
me to call his attention to the fact that the item extends the 
treaty of 1889 until June 30, 1914, which is legislation? 

.Mr . .lUANN. Of course, the entire item is inclu!led in the point 
of order. 

Mi·. BURKE of South Dakota. Certainly. Now, I ha...-e of­
fered an amendment with that eliminated. I thought perhap 
th~ gentleman did not understand. 

Mr. MANN. l thought the point of order was being mad~ on 
the other ground. 

Mt\ BU:8KFJ of South Dakota. No. 
T:Qe OH4JRllAN. Tue point of order is sustained to the para­

graph lJl, the bill, and the gentleman from South Dakota sends 
up an amendment, which the Clerk will report. . 



-il298 CONGRESSIQNAL RECORD-ROUSE. JANUARY 9, 

St3:tes ~s mere~y thereby held to the discharge of obligations 
Page 27, after line 9, :insert the following! which, m the light of what this Government has received from 
The Clerk read as follows: 

" F?r suppo~t and ma~ennnce .of day and 1n.dustrial schools among these Indians, are essentially reasonable. 
the Sioux Indians, includmg the erection and repairs of school build.: If 
lngs, $200,000." the interpretation of this treaty is in doubt, then this doubt 

.i\fr. FERilIS. I make a point of order against that. The must be resolrnd by resort to the fundamental principles for 
treaty has e:spired, and it is so conceded, and 1s new legislation the. inte_rpretatlon of treaties, or agreements between a great 
not authorized by law. µat10? hke -0urs, and aboriginal savages. Obviously these con-

1\Ir. BURKE of South Dakota. Now, 1\Ir. Chairman, if the trac~mg parties are i;iot on an equal footing, and dealing at 
Chair desires time to consider the other point of order, it :Q.as arm .s leng!11· Hence ~n the construction of the language under 
been suggested by the gentleman from Illinois that this point consideratwn, as between the two confiicting views that one 
of order be passed for the time being. should be ado1)ted which is most favorable to the weaker and 

The CHAIRillA..l"\T". The Chair is ready to rule on the point practically, helpless party, and which in addition confor~s to 
of order. The point of order made by the gentleman from ' Okla- essential justice by reql,liring the United States to afford nde­
homa [Mr. FERRIS], is to the effect that the obligations imposed quate return for the highly valuable consideration furni hed by 
by the act of 1877 are impressed with a time limit by·- reason the other contracting party. 
of the reference in section 5 of that act to the .;act : of 1868. 'The Chair eoncludes therefore that the reference made to the 
In view of this contention it is necessary to consider l;>oth the -treaty of l8G8 was not intended to impose the limitations of 
act of 1868, -and the act of 1877. Under the act of 1,868 the' µie tteaty of.186~ on the obligations assumed by the act of 1877, 
contracting parties respectiYely assumed certain· -obligations but was des.ign~d to save words, -and avoid a re tateruent in 
for value furnished, and to be furnished. The tr~aty of 1868 detail of what the .. Government assumed to do, when it under­
was one of limited duration. Later, by the act of 1877 th same took to ~rovide all necessary aid. 
contracting parties, erLtered into new relations on the part of Another thing, to which tlle Chair wishes to call attention is 
the Indians an exceedingly valuable tract .of land, a principality that the act ot 1877 and the treaty of 1868 seem to be most 
one might say, was ceded to the United States. This cession is highly regarde~. I find in the act of 18!l9 a most unusual proYi­
referred to in the section cited by the -gentleman from Okla- sion? to the effect that anything . that occurs in the treaty of 
homa [Mr. FERRIS], which in part 1s as follows: 1_868, _and the agreement of 1877 is to be held as in force any-

1 ART. 5. In consideration of the foregoing cession of territory and thing in the act of 1889 to the contrary' notwithstanding. 
tights and upon_ full compliance with eac.b and every obligation assumed Ot course, as a rule as between subi?equent and antecedent 
by the said Indians, the United Sta,tes does agree to frovide all peces- acts, 1f th.ere is : any conflict between the two relating to on"" 
sary aid to assist the sa.ld Indians ill. the work o civilization ; to j "' 
furnish to them schools and instruction !.n mechan.ical and agricultural sub ect n;iatte:, ~he.re is ~ r~peal b;Y implication of th-e forme:i; 
arts, as provided for by the treaty o! 1868. act, b11t m this . mstance it IS provided that in case of conflict 

It is insisted by the gentleman from Oklahoma that this ref- the subsequent . statute shall give way to the antecedent acts. 
, erence to the treaty of 1868 is int.ended to furnish a time limit This provision · clearly shows · tha~~ this Government reestablished 

for the discharge of the obligations imposed by the act of 1877, by the act of 1889 in the most emphatic fashion the riJ:?:hts -of 
that limit being the limit fixed in the treaty of 1868. From the the Indians under the treaty of 1868, and the agr~ement of 1877. 

,language that the Chair has read it wm 'be seen that there was Slnce these agreements are made · the repository of the In­
a cession of property, by the Indians, so that a new considera- dians' rights, they should qe' :fayorably construed in their inter­
tion was afforded for any obligations, or undertakings on the ests according to the _principles cited. 
part of the United States toward the other . contracting parties. Looking to the treaty of 1868 1 and the agreement of 1877 

It is also insieted by the gentleman from Oklahoma that in it is clear that the Government undertook to do many things 
the agreement of 1877 the Indians undertook on their p.art to for the Indians, and speciftcaDy agreed to assist them in the 
go to the Indian Territory, and failing to carry · out this under- work of civilization. 
taking, they have ' lost their rights · against "Ute United States. It is famill~~ authority tiiat . once a policy is established by 
If the committee will bear with me. I will give the substance _law,. Congress may appropriate to carry out' that policy, and 

1
of so much of the act of 1877, as relates to the suggested change pronde _for the · agents and .agencies, fairly within the same. 
'of habitation to the Indian Territory-. (~ p. 255.) If a department is authorized to make investigations an appro­
l The Indians agreed that a deleg.a_rt9n of :fh_re or more . chiefs priation bill may provide for .the ~genifl needed, for this purpose. 
aoo principal men from ea.ch band SJ!.ould without delay _ vi~it - Under the head of assisting these ·Indians in the work of civili­

;the Indian Territory to examine tlle l~nd, wi~b a· view to- ~k:- zatlon, many things may be appropriated for. 
jng it n permanent borne, and if on _ ·s examination the:re:tiort 7'he Cha~r will not take up any further time of tlle com­
' should be favorable, ~d satisfactory. to their principals, that is, _m,ittee, but looking to the provision for the- payment of teach­
~ the Sioux Indians, then the Indians agreed that' th~y wouid . ers, for physicians, black.smiths, and additional employees 
make the change. But a conditipn precedent w~s the !nvestiga- as well as}or the. ot1!€r it~s it is_ perfectly ~lear that if ther~ 

1tion of this new territory, and the requirement _~t ~e _ recom- is no time limi_t on _the ob.ligations of the Government uilder 
tmenda.tion, if favoruble should be satisfactory to the Sjoux the ::;ct of 1877, and. this' bas been __ ._fully discussed, then there 
/Indians. Until this condition precedent was discharged, there 1s an existing obligation on· the part of the · Government of the 
,.vrns no obligatio::i whatever on the part of the Indians to change United .States to make thosi( appropriations to .which the point 
their habitat. of order relates. The " Chah-, • therefore;" overr..:iles the point of 

No evidence has been adduced to show that any delegat~op order. 
on the part of the Sioux made the investigation, contempiateq, · l\Ir. FERRIS rose. 
or that if they did, and made a report, this report was sati.s- Tlie CHAIRMAN. The gentleman from Oklahoma is rccog-
fn.ctory to the principals. Hence there is no reason· to conclude nized. 
that the Sioux haYe ever incurred any obligation to remove :r.{r. tiH;L!Ji;R. ~!r. _ C.b,.a.Jrman.,a . parliamentary inquiry. 

'to the Indian Territory, or failed in any duty in this respect. TJ:ie OHAIR~IAN. ~he , gen~~eman will state it. • 
,. neferring again to the section of the act ~f 1677 in which Mr. MILLER. Mr. chairman, I desire to make a motion in 
reference is made to the treaty of 1867, the Chair will cite anew respec(fo the paragraph as to .which the point of order has been 
the language~used in that. connection. overruled. If we pass th~t _now, I presume I would 1-0 e the 

. ART. 5. In consideration of the foregoing cession of territory and · ht f h~ .... g that mot·on and I d · to b · d 
right.s and upon full compliance with each and -every obligation assumed ng - 0 ma;~ · l! ' · - esire . e recogll1Ze 
by the 1iJaid Indians, the Un.ited States do agree to provi(le all nece~ ' now.to offer an amendment in respect to that paragraph. 

1sary aid to assist the said Indians in the work of civilization; to fut-. The ciIAIRMAN. The Ona.fr· ha.'3 already ' re...nognized the 
' nish to them schools and instruction in mechanical and agricultural gentleman from Oklahoma. 
arts, as provided !or by illo treaty of 1868. 

L- Obviously there are _two meanings _that may be girnn to th,is Mr. FERRIS. Mr. Chairman, I will yield to J.he gentleman. 
reference to the treuty 'of 1868. First, the one suggested by the ". Mr. ?ilILLER. Mr. Chairman, I notice the~laµguage in the 

. gentleman from Oklahoma that it is intended thereby to fir a :paragraph that has just been under discussion is: 
time limit on the obligations of the United States under the act For support of Sioux of dlfferent tribes, including Santee Sioux of 

'of 1877. Second, that it was intended to save description in tlle Nebraska, North Dakota, and South Dakota. 
' second act and to use the language Qf the treaty of 1868 to sh9w' I would like. to ask the ~entlema.n from South Dakota if he 
,in detuil what wa intende<l by, and oomprehended under tl;l~ ,can· inform the' committee whether any of the funds herein pro- . 
words ' to pro-\·ide all necessary aid to assist the said India.ns4 ·vidc<l for are ever used to take care of the Sioux who reniain 
in the work of civiHzation, to furnish to them schools, and in- acro.ss the border of South Dakota in Minnesota who ure 
struction in mechanical and agriculturaJ art ." Under the first members of the Santee Sioux. 
suggesti-0n it will be seen that the United States would secure Mr. BURKE of South D~:;:ota. Mr. Ohairman, I think not. 
an immen ely valuable tract of land, for practically no consid· Do r understand that this item is now open for amendment. 
eration. If the second -.;-iew is the correct Yiew, then the United l\Ir. MANN. Certainly it is. 



1913. CONGRESSIONAL RECORD-HOUSE. 1299 
l\Ir. BURKE of South Dakota. Very well; Jet tlle gentleman 

offer his amendment. 
Mr. MILLER l\Ir. Chairman, I offer to amend hy ins-erting, 

after the word "Nebraskn," in line 20, pago 2G, the word 
" l\linne ota." 

Mr. BURKE of South Dakota. l\Ir. Chairman, I make the 
point c,f order upon that, or, if the gentleman desire it, I will 
r~rrn the point of order. · · 

Mr. l\IILLER. l\lr. Chairman, I would like to say a few 
words to tlle committee in respect to tllo e Indians, who are the 
brother of the Santee Sioux:, remaining in Minne ota, and I 
will take only a moment or two. About a year ago I received 
information that those Indians, who lla\e now no tribal rela­
tiou and no property rights, their treaty rights having been 
declnre<.l null and void by the act of Congress of 1 G3, are, and 
for ome time have been. in exceeuingly destitute circumstance . 
They do not lire anywhere near where I do, but many hun­
c1re<ls of miles away. I under tand they are without land. 
They make such precarious linng as tlley can mnke by doing 
a little trapping in the wintertime and working about in the 
summer time. Last year, and . in tlle years pre~ou to that, 
they made somewhat of a living by catching frogs for the Twin 
City market, but that now they have lost, by rea on of the 
change in climatic and topo!?rapllic conditions. 

.1\Ir. MANN. Mr. Chairman, will the genUeman yield? 
l\lr. MILLER. Certainly. 
l\Ir. IAl\1N. If they are Sioux Indians, are they now CO\­

erell by the language of the paragraph? 
l\lr. MILLER. I am inclined to think so, but I clo not think 

the department has ev-er taken care of them, and I TI"ant to make 
it certain. 

Mr. MANN. The gentleman will note tllat there are two 
pnrts of that paragraph. One relate to the Santee Sioux In­
dians, which is a treaty obligation pure and simple under a 
specinl treaty, and the other paragraph relates to tlle Sioux 
Irnlinns O'enerally excepting certain tribes that are specifically 
mentioned, and tllere is an appropriation of '200,000 for sub­
si tence. 

l\Ir. MILLER I tbought by inserting the worll. "Minnesota " 
it would make it definite. 

l\lr. l\fAl~N. And insertin<>' tlle word where the gentleman 
propose· would not affect the appropriation of 200,000 for 
subsistence . . 

l\lr. l\IILLETI. The Sioux I am speaking of are a part of 
tlle Santee band. The term "Santee Sioux" is not a scien­
tificnllr accurate description. It has been applied to those Sioux: 
nnd their bands to whom they are related who participated in 
the Sioux massacre in 1 G2 in Minnesota, mo t of whom were 
sub equently moyed to Nebraska. 

i\lr. STEPHENS of Texas. Will the gentleman stat·e tlle 
nnme of the band that he bas in mind? . 

.1\Ir. l\IILLER. It is not named. They are those Indians wbo 
remainell in Minnesota wllo were not transferred to Nebraska 
at the conclusion of the Sioux outbreak in 1862. 

.1\lr. TEPHE.KS of Texas. I do not think tllis language 
would confine it to any State, but to the Sioux Indians of the 
United State . 

.Mr. B RKE of Soutll Dakota. .l\Ir. Cbairman, to snTe 
time I make the point of order. I think the gentl man from 
1\fiunesota will concede it. 

l\Ir. MILLER. l\Ir. Chairman, I ha Ye no doubt that it is 
subject to a point of order. 

l\Ir. BURKE of South Dnkota. They are outlaw Indian , and 
they are not a party to the treaty of 1 G or the treaty of 
1 77. 

i\Ir. l\IILLEil. Mr. Chairman, I do not agree with the gentle­
man on thnt. The only basis upon which it has eyer been 
claimed by the department that they are not entitled to imme­
din te recognition by the passage of an act of Congress is that 
tlley were bound ns parties to tlle treaty of 1889. 

Mr. BURKE of South Dakota. l\Ir. Chairman, I will say 
thnt tlle reason I have con ented to report a bill on one or two 
oecnsion for their relief was upon the theory that they were 
not ::t party to that treaty. 
· .Ir. l\lILLE;R. I do not think they were, but they are getting 
it both corning and going, and they are in a very unfortunate 
sitm1ti u. They are Indians most of whom rendered the whites 
very important service at the time of that unfortunate outbreak. 
They hud their property taken from them by legislative action, 
and now they are de titute and suffering. I concede the point 
of order. 

The HAIR~I.AN. The Chair sustains the point of order. 
.1\lr. BURKE of South Dakota. l\Ir. Chairman, I de ire to 

' ask the gentleman from Texas a question. In line 3, page 27, 

wns the word " iiv-er "- inserted nfter the word " Cheyenne" by 
unanimous consent? · · 

l\lr. STEPHEXS of Texas. Yes; it was inserted on Tues­
day. 

l\Ir. BURKE of South Dakota. If there is any· doubt about 
that I would suggest that tllat amendment be now made. 

Tbe CHA.IRl\~~. The Chair under 'tal'l.d from information 
at the de~k that it was inserted .. 

.1\lr. FERRIS. Mr. Chairman, I reserrnd the point of order 
upon the amendment offered by the gentleman from South 
Dakota [Mr. BTIRKE]. There i no authorization of law for 
the appropriation. , 

Mr. B RKE of Son th Dakota. .1\lr. Chairman, I will. ask the 
gentleman, Eo far as I am concerned, to make the point of or­
der, anu then we can discuss it if it is desired. I do not care 
to di cuss further tbe merits · of the proposition except I want 
to say to the gentleman that in the last few minutes I haYe re­
cei\ed this information f:c.om the' Indian Office: Since the act 
of 1 9 there has been expended under that act for the Sioux 
$6,834,000 for an imrposes. That does not include the moneys 
that ha\e been appropriated under tlle treaty of 1877, but it 
does include this $3 000,000 h·u t fund. and on December 31 
the a~count hnd been credited with $5,332,000, and not a dollar 
paid to the Indi:ms. 

l\lr. l\IAilTIN of South Dakota. l\Ir. Chairman, upon the 
point of order I think clearly that it i not well taken. The 
provfsion of the treaty of 1 77, ection 5-the one commentecl 
upon by the Chair in rendel'ing the deci ion-is the educational 
pro\ision. It provide that the United State shall furnish all 
neces ary aid to · cirilization, including indu trial and me­
chanical schools, as pro¥ided in the treaty of 1 G . I knew 
that the ·e lines, from 10 to 16, on page 27 of the bill, had been 
read at the time I addre ed the Chair upon the former point 
of order, and my entire remark· were addressed to the educa­
tional clan e of section G, TI"hich the Chair commented upon. I 
think the obligation there is clearly to continue the educational 
facilities indefinitely. 'Ihey were in force for 20 years by the 
'treaty of 1 GS, and 1~ years of that was still running when 
this treaty was rnnde. And one of the considerations of that 
treaty of 1 76-77, tlle one, indeed, as enumerated in tlle treaty 
of 1875, is the aids to ciyilization and the maintenance of me­
chanical and indn~trial schools. I think that obligation is 
clearly on the GoYernment, and I think that is entirely cov­
ered by the ruling already made on the other point of order. 

l\.Ir. BURKE of South Dakota. l\Ir. Chairman, I understood 
the gentleman from Oklahoma [Mr. FERRIS] had not really made 
tlle point of order, and I suggested that Ile make the point of 
order, and then I assumed he would di cuss it, when I wanted 
to reply to him. And that was the rea on I at doTI"n without 
di cu sing the point of order. 

:.\fr. FERRIS. I do mnke the point of order, 1\Ir. Chairman, 
becnuse there is no legislation for it, and, not only that, in the 
hearings, on page 347, of lust year, the gentleman from outh 
Dakota [Mr. BcRKE] admits it is a trenty, and admits the 
treaty expenditure in 1900, and because the Chair has during 
the consideration of this Yery bill ruJed out an item which was 
a gratuity, and admits the treaty expenditure in 19-09, and 
because the Chair has · during the con ideration of thi \err 
bill ruled out nu item ·which wa a gratuity for chools, cer­
tainly this is subject to a point of order. 

l\fr. BURKE of outh Dakota. .1\Ir. Chairman, I hope tlle 
Chair will not be affected in his decision, and I apprehend he 
will not be, by wllat I may ha\e conceded a year ago as to thi 
being a grntaity. I am frank to admit that at the time I wa • 
laboring umler the irnpre ion that it was a gratuity, and that 
I did not consider the provision of tlle treaty of 1877 went ns 
far as they do, and.as the Chair has held. Now, we make eTery 
year an appropriation for the education of Indians of $1,420,000. 
and I want to call the attention of the Chair to Hinds' Prece­
dent , yolurue 4, ection 4205, because I think it ought to l>e 
in thi debate as to the extent to which TI"e may go in appro­
priations for the support nnd education, and so forth, of Indians. 
Section 4205 says : 

The Committee on Indian Affairs has a broad juri. diction of ubject 
relating to the care, education, and management of the Indian , in­
cluding the care and allotment of their lands. 

A.nd tllen it goes on to state: 
On December 6, 1888, the resolutions distributing the President·s 

message used this language relating to the jurisdiction of the Committee 
on Indian Affairs, giving to that committee so- much "as relates to the 
care, education, and management of the Indians." Thi language has 
been used for a long time in these resolutions ; and the committee ha~ 
exercised a broad juri 'diction as to the care of Indians on the reser•a­
tlons, and in Indian Territory while that reserve existed as a separate 
t<>rritory, and al o as to the care and pre ervation of Indian Iandi and 
tlle allotment in severalty. 



' 

1300 CONGRESSION .AL RECORD-HOUSE. J ANUARY 9, 

Xow, I thfak, we are ju tified under that in making .appro­
priations for education, e>en if they are not specifically au· 
thorized. Aud in this instance the treaty of 1877 clearly in­
cludes the education as· part of the civilization, and I think the 
Chair in his i·uling referred to education in connection with the 
language in that part of the agreement. 

Mr. :MA.XX ~Ir. Chairman, for my part, I believe I would be 
glad if the Chair would find tbJlt, under the law, he could sus­
tain the point of order. The item is: 

For the support and maintenance of day and industrial schools among 
the Sioux Indians. 

One of the first Hems in the bill is: 
For support of Indian day and industrial schools not otherwise 

provided for and for other educational and industrial pUl·poses in con­
nection therewith, $1,420,000. 

All through the bill there are items carrying appropriations 
for the maintenance and support of schools and pupils in schools. 

The item to which I ha>e referred, of $1,420,000, is not under 
any treaty obligation, it is not to carry out any agreement that 
the GoYernment has with the Inclians, but it is sustained so far 
on the broad power that the Inclians are wards of the GoYern­
rnent, and that, imder the policy which the Government h~s 
maintained, it has the right to appropriate money for then· 
education and for industrial schools. 

Two or three years ago I made a point of order against the 
Florida item. which was for the . upport and maintenance, I 
!JelieYe, of Florida Indians. I thought at that time that that 
item was subject to a point of order. Whoeyer was in tlle chair 
at that time, after an examination of tlle general statutes in 
reaar<l to the Indians under the control of the United States, 
heia that it was within the power of the Government, if au­
thorized by law, to make an appropriation for their support, 
maintenance, and civilization. If, howeYer, the Chai r can find 
a way to rule that the Government is not authorized under 
existing law to maintain these industrial schools and these day 
schools as well as -the colleges scattered throughout the coun­
h·y caiied Indian schools, I ho~ the Chair will take the oppor­
tunity to say that there is no authorization of law for this 
purpo e, because, undoubtedly, it would result in the saying of 
millions of dollars a year which the Goyernment now expends 
for useless Indian . chools. 

The CHAIU:lLl .. N . Does the gentleman from Oklahoma [~Ir. 
FERRIS] desire to be heard? 

::\Ir. FERRIS. Mr. Chairman; I did not want to more than 
sugaest that this is the normal situation: The pnragraph is 
bro~aht in with the specific provision that the treaty is contin­
ued ~other year. A point of order is made, and the point of 
order is conceded. 

The o-entleman then immediately reofferecl that part of the 
paragr~)h, save and except the authority which he admits 
he did not ha Ye. 

Xow, can the Chair be asked to find that a portion of this 
paragraph was in order when the other part, which was the 
yery foundation upon TI"hich the whole paragraph stands, has 
been - conceded to be out of order, and eYen has been with­
drawn? 

I do not care Mr. Chairman, to pursue it further. 
The CHA.IRllAN. Before ruling on the point of order the 

Chair will cite the fii·st portion of article 5 of the act of 1877 
which is as follows:-

An'l'. 5. In consideration of the foregoing cession of territo~y antl 
rights and upon full compliance with each and every obhgat10n as­
sumed by the said Indi!!-ns, the ~nited State~ does agree to f!r<?v)cle 
all necessary aid to assist the said Indians m the work of c1v1hza­
tion ; to fm·nish to them schools and instruction in mechanical and 
agricultural arts, as provided for by the treaty of 1868. 

If the Chair is correct in thinking that the reference in this 
section, to the act __ of 1868-ancl he has. heretofore, end.eavored 
to giye somewhat m extenso the reasons for the followmg con­
clu ion-merely means to sny that the details of the aid, educa­
tion aud instruction which the United States undertakes to 
nffonl, are set out in the act of 1868, and those details without 
tedious repetition are made a part of the latter agreement, 
just as a later deed without formal l'ecital, refers to and adopts 
the descriptiYe matter of a prior conYeyance, then, of com:se, 
there is no time limit upon the obligations assumed in the act 
of ·1877. 

If there is no time limit upon these obligations, then they 
are obligations of a continuing character. Hence this para­
graph affords ample authority for an appropriation for the sup­
port of <lay and industrial schools for the Sioux Indians. 
· The treaty specifically declares, in the section just read to 
the committee, that the United States will provide all neces­
sary aid to furnish these IncHans with schools, and instruction 
in mechanical and agricultural arts. 

If .authority tor these schools, may be found in tlle para •1-rapll 
cited, and it is so found, then there is authority for the amend­
ment, and the point of order is not well taken. 

Mr. FERRIS. !Ir. Chairman, I offer an amendment to the 
amendment. 

The CHAIRMAN. The Clerk will report the amendment 
offered by .the gentleman from Oklahoma [.Jir. I1lillRrs] to the 
amendment offered by the gentleman from South Dakota [Mr. 
BURKE]. 

The Clerk read as follon-s : 
Amend the amendment by adding at the end of tlle amendment, 

" reimbursable from any funds in the Treasury of the United 8tatcs 
belonging to said Indians_" 

Mr. BURKE. of South Dakota. l\lr. Chairman, I resene a 
point of order on the amendment to the amendment. If the gen­
tleman from Oklahoma [Mr. FEBrus] does not wish to di cuss 
the merits, I will make the point of order. Of course, I will be 
guided by what he desires. 

Mr. 11 ERRIS. I think the Chair can rule. 
Mr. BURKE o.f South Dakota. Then, Mr. Chairman, I make 

the point of order. I will state that the Chair has just held 
that it is in order under the treaty of 1877 to include this item. 
It is an obligation of the GoYernment, and therefore it would 
violate existing law when it is proposed to make an amend­
ment carried in the item reimbursable from any funds in the 
Treasury ·belonging to these Indians. 

The CHAIR.MAN. But it makes a retluction of the expense 
to the Government, so that the Holman rule becomes operative. 
As to the propriety of it, the Chair does not say. 

:\Ir. BURKE of South Dakota. I did not sup11ose that the 
Holman rule would go so far as to relieve the Goyernment of an 
obligation that it had contracted to fulfill under an agreement 
or treaty made \Tith a tribe of Indians, and I doubt if it goes 
to that extent. 

The CHAIR~.I.Ai~- The Chair would suggest that that i a 
question of propriety put up to the House for its action, not a 
question of parliamentary ruling. The House can do a thing 
that may be improper. Without undertaking to make that 
criticism of this particular proceeding, the Chair will say that 
the House is competent to do it. The Ollah· is merely com­
menting on the parliamentary status of it. The Chair would 
think that that amendment would be in order. The questiou is 
on the amendment to the amenclrnent. 

3lr. MARTIN of South Dakota. Mr. Chairman, I would like 
to be heard a moment on the merits of this proposition. Here 
is a conceded obligation of the Government to furnish the e 
educational facilities to these Indians, for which they ham 
giYen ample consideration. 

Mr. STEPHR..~S of Texas. .Mr. Chairman, I will call the 
gentleman's attention to the fact that that part of the amend­
ment does not touch the h·ea ty at all-no. part of it. It tovs 
with the words, "two hundred thousand dolla.rs." 'I'his i. nn 
amendment to support the day and indu.~trial chools among:t 
the Sioux Indians, and so forth. 

Mr. MARTIN of South Dakota. Yes; but the Chair has very 
properly held, within a few . moments, that the treaty obliga­
tions of the GoYernment of the United State , under the treaty 
of 18i6 confirmed by the. act of 1877, require that there should 
be provided these educational facilities for these Indians wbich 
this appropriation of $200,000 will cover. Therefore the olJliga­
tion is upon the Government to make the appropriation. 

Now, then, the gentleman from Oklahoma [~fr. FERRIS], not 
being able to raise a point of order against the item, beca nse 
it is in ·order, because it is based upon a contractual obligation of 
the GoYernment, proposes by an appeal to numbers, if it can be 
clone to vote a\-vay the GoYernment's obligation to keep its 
treaties and to take the money of our wards and reimburse 
ourselves for keeping our b.·eaty obligation , and undoubtedly 
create a claim in the Court of Claims on tlle part of the e 
Indians to be litigated and eventually reimbursed. I appeal 
to the good sense as well · as the sense of fairness of the mem­
bers of this committee not to be led into any such ridiculous 
attitude by the extremity of the gentleman from Oklahoma in 
a parliamentary situation. 

.l\fr. STEPHENS of Texas. Mr. Chairman, will the gentleman 
yield? 

The CHAIR.JI.AN. Does tlle gentleman from South Dakota 
yield? 

i\fr. :MARTI~ of South Dakota . Yes. 
Mr. STEPHENS of Texas. The gentleman, I know, is aware 

that I am disposed to be fair to the Indians of South Dakota 
as well as those of Oklahoma, and no one regrets more than I 
do that this controversy has arisen between the two States: 
Unfortunately in reporting the bill, as the chairman of the 
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con.unittee, I was ]}laced in -the peculiar attitude of opposing ·Mr. BURKE of South Dakota. I may say that the committee 
this appropriation, and I now think and beliern that the appro- is furnishing a spectacle of ·omething new to me in my expe­
priation both for the schools of Oklahoma and those of Soutb rience in the brief time !nave been here. · I do not think I have 
Dakota should have remained in the bill. . erer hefore seen a committee come into the House and attempt 

l\Ir. l\I.ARTIN of South Dakota. I apprehend, then, upon this to make fJOints of order against their tn-rn bill. That is un-
. vote the gentleman will SU].)port us. usual, but it seems, from what the gentleman from Texas [l\Ir. 

l\lr. STEPHEl~S of Texas. I do not think the contentions STEPHENS} has }list said, that it is done because the gentleman 
of the gentleman :fr m South Dakota are ron~ct. fram Illinois [Mr. l\1A.NNJ. who· has the habit of making points 

Mr. MARTIN of South Dakota. In other words, the gentle- of order pretty frequently, made a point of order against an item 
man thinks two wrongs will make one right. in the bill and the point of order was sustained by the Chair. 

Mr. STEPHE..."1'\S of Texas. I do not think so at an, but I Now, when any item is reached that :1 member of the minority 
believe the statement made in this document, 209, Indian of the committee happens to be interested in, because it is in his 
schools and agencies. 1!)12. will eonvince the gentleman that a State, the attitude of the majority is to try to eliminate it. I 
great injustice ha. beeu done Oklahoma. I :find that the State do not believe that is fair, and it has been my opinion that there 
of Oklahoma, with 17,250 children, has $2,241,248 worth of has been some feeling indulged in here. Certainly there has 
school prnperty. That is $13 per capita. I find that the gentle- been nooe on my part. I hnye no feeling whate-ver. 
man's State of South Dakota bas $314 per capita of school! funds Mr. STEPHENS of Texas. Tbe gentleman can not say that I 
and school pro:perty. The difference, then, bet.ween the .way have any feeling. 
Oklahoma is treated and the way South Dakota is treated is as l\Ir. BURKE of South Dakota. I think the gentleman hns 
13 is to 314. I notice that the gentleman and that side of the been neutral, but as chairman of the committee I think he 
House were very swift to stiike from this bill e\"erything that ought to stand up and defend his. bill rather . than assist in 
could be stricken from it in aid of this $13 per capita for Okla- assaults that are being made upon it from either side of the 
boma. and to prewnt anything being taken from the $314 for House. One of the functions of the chairman of a committee 
South Dakota. ordinarily is to eome in and maintain the bill which his com-

Mr. MARTIN of South Dak&ta. The gentleman does me an m:ittee ha.s reported and which he has helped to frame and not 
injustice. At least whether it be an injustice or not, he is mis- to assan it on the floor. 
taken. I was not present when the Oklahoma item was stricken Mr. STEPHE.i:""S of Texas. I have heard the gentleman from 
out. I did not know it was stricken out until after I came to Illinois [Mr. M.A.NN] on that side insist that these funds ought 
the House this morning. · to be reimbursable when the Indians have large fnnds in the 

Mr. MA..~. This side of the Bouse had nothing to do wi'th Treasnry. Here are $41,000,000 in the Treasury for the use 
it except that I made the point of order on my own re ponsi- of only 20,000 Indians, while they haTe $348 per capita of school 
bllity and will continue to make a great many more before the property and of money that is going to them annually for these 
genti~man is through with the Indian appropriation bill, nor purposes for each child. 
will I be deterred by threats of this. kind. Mr. 1\IARTIN of South Dakota. l\lay I ask the gentleman--

Mr. STEPHENS of Texas. Will the gentleman point out .!Ur. STEPHENS of Texas. Oklahoma has only $35 of school 
what threat I have made just now? property and of money that can be annually -·expended. 

Mr. l\fANN. The gentleman proposes to retaliate. · The CHAIRMAN. All this is to b.e understood as coming out 
Mr. STEPHENS of Texas. I pr<>pose to see that justice- is of the time of the gentleman from South Da.1..-ota, and bis tim-e 

done between the different sections of this counn·y. has expired. 
Mr. MANN . . I will eontinne to make points of 01·de1· against l\fr. MARTIN of South Dakota. I ask unanimous consent for 

any and eyery paragraph in the gentleman's bill whenever I five minutes more. 
deem it proper to do so. The CHAIRMAN. The gentleman from South Dakota asks 

Mr. STEPHENS of Texas. I bope the gentleman will not be unanimous consent that his time be extended :firn minutes?- Is 
in a position to d() th.at. there objection? 

l\.Ir. MANN. Btit I shall b.e. I slrnll be here. The gentle- There was no objection. 
man need not worry about that. I shall be right here. l\Ir. MARTIN of South Dakota.. Now,. we ure brought to this 

l\fr. BURKE of South Dakota. l\.Ir. Chairman, I want to say absurd proposition: The gentleman from Texas [1\fr. STEPHENS], 
to the gentleman from Te:xas [Mr. STEl'HENS], woo has always the chairman of this great Committee on Indian Affairs, has 
been extremely fair and court~us to me, both wh;n he was a not only intimnted but he has stated that he proposed to oppose 
member of the minority and smce he has ~een chairman of the an item that he. helped to put into this bill~ in cooperation with 
committee, that he seems to involve me m t1;te .matter of the the other members of the committee, which item the Chairman 
elimination from the bill of an item of appropJ.·1ation for schools , of this Committee of the Whole has held here in the lust 20 
in Oklahoma, when I bad absolutely no.thing whate\'"er to d0> minutes is to be maintained under treaty obligations. The 
with it at all. I did n<>t make any point of order. I never said chairman of the Committee cm Indian Affairs proposes to lend 
one solitary wo1·d on the subj~ct. Now, if the gentlem~ rises. himself by bis vote and his infiuenee to defeat that item because, 
io his place and makes a pomt of order and the Chau-. sus- forsooth, some days ago, when I did not b.+l.Ye the fortune to be 
tains the point of order, there ~ught not to b-e a~y d1spo- in the room, although be has accused me of being connected with 
s.i:tioi:i on the part of the com1mttee to . do something that it, another item for the State of Oklahoma was objected to and 
is contraliy to. what ~ perhaps am standing for. . I am not a point of order made against it by the minority leader, the 
resP?n~ible foi; ~he pomt of order nor for the actiou of the gentleman from Illinois [Mr. l\fA.NNJ~ and went out upon a 
Chair m sustammg 1t. _I want ~o say that I never take ex~e~ point of order, from which we may assume that there was no 
tion to any Member makmg a pomt o:f order. He has that pr1vi- leO'al basis for maintaining it in the bill'. 
lege~ and in the exercise of his rights as a Member on · this "'l\lr. STEPHENS of Texas. Is the gentleman aware that this 
floor, if he belieyes that an item ought not to be in the bill amendment is no part of the bill reported to the House? 
because it is not authorized by law, and he makes a point of Mr. MARTIN of Sooth Dakota. The amendment is the precise · 
order against it, I am !air enough to- sa! tJ;tat I believ~ he is section of the bill, except that it leaves off certain language 
acrnated by honest motives,. and that he IS Slillply carry:mg out which was subject to a point of order. The item is a proper 
w-bat his conscience dictates,. and I never have acted and never item. 
will a.ct in retaliation because a point of orde:r was made Ur. STEPHENS of Texas. It makes this item reimbursable. 
against an it~m thnt I was interested in. In ~e :present in- :JU.r. MARTIN of South Dakota. It was not reimbID·sable, 
stance the pornt of order was. made by somebody else. and we can not make it reimbursable because it is based on 

Mr. :MARTIN oi South Dakota. lUr. Chairmnn, I believe I treaty obligations, which would create a liability in the Comt 
ha rn the floor. of Clainli;. . 

1\Ir. BURKE of South Dakota. I thought the gentleman from Now, Mr. Chairman, it seems to me that we ought not to be 
Texas.llad the .tloor. led into this absurd position. I understood that the item with 

l\lr. STEPHE?\'S of Texas. Does the gei;itleman think it is reference to Oklahoma that went out the other day was a pro­
just and rigbt that Oklaboma should have only $13 pei~ capita vision for eommon schools. I have understood that a great 
in schoo.l property, while the gentleman's State has $314? rnnny white children attended these common schools. I know 

Mr. BURKE of South Dakota. · I can not see what bearing nothing about. t~'lt item or its merits, but I do know that this 
that has upon the question, how much Oklahoma has or how particula1· item is to maintain the Indian schools inside the In­
much Montana has. . dian re eITations, and I know that the Sioux Indians paid for 

l\Ir. STEPHEXS of Texas. If you ha ye $314, as stated here, it in one of the most valuable properties on the contine-nt; that 
should it not be reimbursable, when you ba\e $-11,000,000 o-f it has yi~lded $150,000,000 in gold up to date and yields about 
pro1lerty in your State to reimburse it from? · $10,000,000 eYery year. I kno\V that the Gorernment of the 
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T:nitetl States can not escape paying for it by the action of cer­
tain gentlemen who are getting restless on account of another 
i.tcm going out of the bill, and I am surprised that the gentle­
man from Texas; the chairman of the com·mittee, should lend 
his nid to it becau e another item that did not ha·rn a point 
to . tnn<.l npon i. not in his bi11. · 
· ::\fr. STEPHE~S of '.fex:as. Mr. Chairman, I belie-re the gen­

Uemnn a ke<l the que tion how many white people are inter­
~!'•te<l in the schools, and I will say to the gentleman that on 
the en ·tern itle of Oklahoma the Indian gets 85 cents for each 
·hiltl, a nrngnificent sum while in the State of South Dakota 

you llnYe three schools with se-reral hundred Indians, and they 
~et the- magnificent sum of $167 per capita, and that is the ad-. 
nrntuae of living in South Dakota rather tllan in Oklahoma. 

.:.\fr . .:.\IAR'.rIN of South Dakota. Well, there are other a<l­
...-nuht(l'e , I hope. L clo know that this ad\antage, '\'fhate-rer it is, 
has b eu paid for by these Indians, and that they are entitled 
to r alize upon it. I know by a personal -ri itation to these 
. ·11001.· that they are Indlan schools-industrial, mechanical 
, ·ehool. -nud tllat the benefits are going exclusi\ely to the In­
clian cllil<lren. I h.-now of no white children that attend these 
. ·hools. 

::\Ir. MILLER. ~Ir. Chairman I sincerely hope that the gen­
tl man who offered the amendment will not pres it, or if he 
{ .el for any rea on that he must, I hope that the amendment 
will not prernil. It looks to me as if this is one of the mo t 
unfortnnate quibbles that has come to us in handling the Indian 
<J neRtion for a long time. 

\Ye are now dealing with the simple question of fulfilllng 
the tr nty obligations with the Sioux Indian . I do not know, 
::\fr. 'llairm.<n, whether we should ha\e 200 000 for this pur­
no~e ar wh ther we hould ham .'100,000 or $30,000 or '500,000. 
_..\: to the exact amount needed I ha\e no information and I 
prof SR none, but I do kno,Y, Mr. Chairman, that whateyer 
amonut we imi: in thi item, if we make it reimbur ·able we 
lm ye creatoo a clnim in behalf of these Indians again t the Gov­
e mm nt of the Tnited States. I do know that "e ha-re re­
pudiated a olemn, sacre<.l obligation, and hm·e done it in broad 
dny-light: we ha-re done it after the most full di cussion, a_nd 
it hns been done by men "ho ought to stand here and champion 
the Illllian cau •e whereYer found rather than to stand here and. 
nrge nvon naress pro-risions whereby the Goyernment breaks 
it: ob1igations. A broken obligation means a claim; a claim 
meau lobbyi ts and lawyers and the .· anuals that follow. 

This Go\ernment to-day is fa~e to face with many of the 
1leetl. of tile past that were wrong, some of which we are try­
ing to right. Xo'\'f, for God's ake., <lo not write another chapter 
of !:he ~ame J;:incl. ut it clown if it mu ·t be, rai. e it if it must 
lle, but do it right; clo it a the treaty aid it should be <lone, 
31.ld st3nd up and face it as it should be faced. 

I can rendily ee, Mr. Chairman, if this is taken as a. prece-
1lent, if "e are to 1 t fue difficulties of the present moment-

. ·orne of the animosities created by the little debate during the 
la:t three or four days-get control of the Indian legislation, 
for the ne.'t six months or a year great wrong "ill be done, 
not to ur. el1es, becau e we can not hurt oursel1es, but to 
01 Imlinn. who e guardians '\-re are and who are he1ples 
wnnls of ours. They 3re the ones to suffer. 

:Xow, it doe seem to me that this is more like boys' plny than 
it i · like the conduct of dignified men on an important su.bject. 

_.-\ · I tm<lerstaud, it all arose because of the knocking off of 
on llaragra1>h in the bill relatina to Oklahoma. The gentlemen 
of the committee know, I suppose, without any question, that 
I rny. elf thought that that was subject to a point of order, 
~mt I neyer thought of making it. I would \Ote for it if it 
·nme in no\'f, and I "ill tell you why: Becau e I know that be­
fore this oil! btcomes a law it will be a part of it, and I would 
lik to Ila-re the gentlemen who represt!nt Oklahoma in this 
Hons get crec1it for it, if there is any credit in the act, before 
the peovle of their State. 

::\fr. ::\L.\RTIN of South Dakota. Will the gentleman yield? 
Mr. ?\IILLEU. Certainly. 
:\Ir. :.\U.RTIX of South Dakotn. Is it claimed, in :i;fference 

to the Oklahoma item, with which I hm·e no fam"iliaricy, that it 
iR iu the bill by virtue of a treaty obligation? 

::\Ir. ::\IILI~ER Xo; it ha· no foundation in law. It ha noth­
ing to ju tify it. It i. a pure gratuity a pure gift, and one thnt 
i: rntller unfortunnt becau e it is giYiug something to the 
commou .. chool of tlle State. 

. XO\Y , ::\Ir. lrnirmnu, I myself ha·rn been a little emphati.c-
11 rlln11. too emphati - but I apr>eal to the good common sense 
of tlrnt • icle of Hle ai le that they will let this que. tion before 
11: Le ·onRitler d in a fair and impartial manner. It is about 
tiJ11<' tll:1t w endecl the l>ickeriug lrnck . and forth ncross the 
aisle. Gentlemen ncro.'.' tlle ni. le kuow that th re are important 

matters now pending in which they :md their peo1Jle are tlee11ly 
interested, and I do not belieye that they want to 'tart a fight 
all along the line. 

Mr. FERRIS. Mr. Chairman, if it were not for the eem­
ing unfajrness of the remarks <?f gentlemen, I would not ay 
anything at this time. This is an anomalou ituation that J)re­
vails in reference to this paragraph. 'The Indian Office during 
the preparation of this bill undoubtedly recognizeu fully that 
the treaty expired in 1909, and they drew the pnrnaraph ex­
plicitly extending it for another year as it ha: l>eeu <loue 
annually since the treaty formally expired. I hall uot stop 
there; I will take the te. timony of the gentleman from South 
Dakota, who '\'fas for niany years cllairman of the committee. 
The gentleman from South Dakota knows more thnn any other 
man here about Indian affairs in Dakota, and I will rend 
his '\'fords, to which I am indebted to him for calling JLy atten­
tion. I will read from the hearings (page 347) of la ·t year, 
when this preci e item was under consideration. Here is tile 
language: 

:.\Ir. B RKE. For the information of Mr. FEmns I will say that the 
appl'Opriation for the support of schools among the Sioux ha always 
been carried in a separate item in this part of the bill, becau c under 
the treaty of 1889 we were obligated to pay for the education of the 
Sioux, and that treaty expired, as I recall, in 1909. We have been 
making the appropriation since by extending the treaty, if you will 
notice by that language, and it really is a gratuity, the nme as the 
education of other Indians. This is to pay the expenses of the re erva­
tion schools generally. There are 20,000 Indians there, and instead of 
paying it out of the fund that is over further in the early part of the 
bill, it bas been kept here, and I merely make this explanation ·o you 
may unde1·stand why this item is here. 

Com.missioner V A.LEXTI XE. It would be an item to add to the 
$1.400 000 if it were not here in this part of the bill. 

Mr. BURKE. 'l'here is another reason why I prefer to have it that way. 
I have to come in contact with my Indians as you do with your , ~fr. 
PERRIS. They complain about things that we do. I call their attention 
to certain thing·. For instance, in this case I :ay to them, ' We arc 
giving y~u 220,000 that we did not agree to giv to you and that w 
do not have to give to you. It shows that the Governmt:>nt is geucrou~. 

::llr. FERRIS. 'l'he treaty expired in 190!)? 
~fr. BcRKE. Yes; it was a 20·year treaty. 
Mr. FERRIS. And, of cour e, now it is a gratuity. 
::\fr. BcRKE. It is a gratuity. 

~Ir. Chairman, certainly what chasti. ement I hnve hnc1, wlrnt 
chastisement the chairman has had, as to the propo ition that 
we are here fighting an item that we are boun<l. to upport hy 
treaty, must, of nece sity, be e:xploued. That revert to tlle 
original question of whether or not they shou1d pay this from 
their own fuii<ls. I care nothing about the "animo ity ' talked 
about back and forth. There i. no 'animo ity" so far ns I am 
concerned. I '\-rant to call attention to the fact that I think 
these Indians are more than '\'fell to do. They a re worth 
$41,000,000 in property,' and here is the report that give. their 
property. They ha-re . 3,000,000 and o\er of ca. h iu tlJe 
Treasury. 

'Ihe treaty expired in 1!)09 by the '\"\Orcls of the commi sioner, 
by the words of the gentleman from South Dakota [~Ir . B RKE], 
and by tlle words of the law it elf. If there be anything about 
the theory that we hall ha-re the Indian pay where they nre 
able to pay, my amendment should be adopted. If there is 
nothing about the theory that the Indians should pay when 
tl1ey ha\e money to pay, my amendment hould be defeatecl. 
Every item in the State of Oklahoma, except one, so far a the 
FiYe Ci-rilize<l Tribes are concerne<l, for school i paid for ut 
of the Indian money. No item in this State of South Dakota, 
either for agency or for 'chools, is paid out of the In<lian money, 
but in each case it is paid out of the Feuernl Trea ·ury. There 
are 20,000 Indians in South Dakota, ailll tlley are worth 
$41,000,000, and they do not pay one penny for the service that 
is rendered them in the chools and in the rnrions agencie . 
There are 10,000 Indians of the Five Tribes in Oklahoma, and 
tl1ey ha -re $6,000,000 in the Trea ury, and they pay every cent 
of their chool expense . . I merely a k that as to this one item 
this House vote to let the Indians i1ay where they are able to 
pay, as they do in other States. I do not know what the vote 
on this amendment may be. Personally I care not. I merely 
want to call it to the attention of the House, and the House can 
do what it sees fit . 

Mr. BURKE of South Dakota. i\Ir. Chnirman, I would like to 
speak briefly in response to what the gentleman from Oklahoma 
has stated. 

l\Ir. STEPHENS of Texas. l!Ir. Chairman, I ask unanimous 
consent that all clebate on this paragra11h aml all amendments 
thereto close in 10 minutes, 5 minutes to be u e<l on each itle. 

l\Ir. l\I.ADDEX :Make it 20 minutes. • 
· Mr. MANN. I would like to ha-re G minnte . . 
Mr. STEPHENS of Texas. lir. hairman, we mnRt get 

through '\'fith this bill to-day, nnd I think we hn<.1 )Jetter Rlay 
,here to-dny until the bill i fiuiRhe<l. . 
· lir. R ·nKE of outh Dakotn. l\fake it 10 minnt s. 
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:\.Ir. -;\J.-\.~ X. I want 5 minutes. 
~lr. KAIL'. Make it 15 minutes. 
~fr. STEPHENS of Texas. Then I a k unanimous consent_ 

that all debate close in 15 minutes, 10 minutes to be consumed 
on that side and 5 minutes on this. 

The CHAIR~llN. The gentleman from Texas a ks unani­
mous consent that" at the end of 15 minutes, 10 minutes of 
which to be used by the minority side of the House and 5 by the 
majority si<le of the House, debate on the pending paragraph 
und all amendments thereto shall cease. Is there olJjection? 

There was no objection. 
Mr. BURKE of South Dakota. Mr. Chairman, the gentleman 

from Okh1horna [llr. FERRIS] read from the hearings of last 
ye:.tr ""'·herein I stated that this appropriation ,yas a gratuity. 
I pre ume he read it for the benefit of a Member or of Members 
w·ho might be in the committee now who were not present when 
I read tlle same thing a short time ago. I r ead all of that that 
the gentleman from Oklalloma read. It is true that when 
tW item was being consideretl in the committee a year ago I 
did state that it wn a gratuity. I had in mind only the 
obligation of the 1 D treaty, which was limited in its provisions 
to 20 years. I clill not con iaer at that time the obligation of 
tile GoYernment to provide education in connection with the 
ci"rilization of these Indians, and since that time I ha·rn done so; 
and I ham argued here to-day to the able chairman, who has 
only recently rendered a decision in which he holds it is not a 
gratuity. If the gentleman from South Dakota did state in 
l!>ll, at some time or at some place or somewhere, that it '\\US a 
0 Tatuity, that does not overrule the decision of the very able 

· lawyer who fortunately presides O\er these deliberations upon 
this occasion. It does not overrule t)le law, as the gentleman 
from Illinois [~Ir. MADDEN] very aptly suggests to me. I 
appreciate the high compliment paid me by the gentleman from 
Oklahoma, overlooking the sarca m, but I am fre~ to say that 
I appreciate that I am ·not entitled to any such encomium as 
the gentleman gives me, becau e I do not know all about Indian 
affairs, and there is a great deal more that I do not know 
than there is that I do know about the subject. I am not 
priding myself ou ha ling extraordinary knowledge on the sub­
ject of Indiau legislation, but I know what the situation is 
at the pre ent time, namely, that the chairman has held that 
this is a treaty obligation, and when I made a point of order 
against the amendment which proposes to make it r eimbursable 
the Chair oyerruled the point of order upon the ground that it 
reduces the expenditure from the Federal Treasury under the 
Holman rule, and '\\US not subject to the point of order. I 
appeal to memlJers of the committee upon both sides of the Cham­
ber that we ought not violate a sacred obligation that we have 
entered into with these Indians, to appropriate money for 
education and make it reimbursable when it is a violation of 
the treaty obligations. 

i\Ir. FERRIS. Mr. Chairman, will the gentleman yield? 
Mr. BURKE of South Dakota. Certainly. 
Mr. FERHIS. Does the gentleman really, honestly in his 

heart think that treaty is still in full force and effect? 
l\Ir. B RKE of South Dakota.. I do. 
~fr. FERRIS. Then the gentleman belieyes to-day 'What he 

know la t year '\\US not so. 
Mr. BURKE of South Dakota. I have frankly stated what 

I said at that time, and it doe not matter what I stateu. That 
uoes not chauge the law. It does not change the ruling maue by 
the Chairman. . I appeal to gentlemen on that side of the 
~hamber that we ought not, becau. e we ha...-e the power, by 

reason of force of numlJers, and because we ha.Ye a rule called 
tlle Holman rule, which permits amendment which otherwise 
'\\Oulcl not be in order, to do a wrong and reimburse or make 
reimburimble against the Indians money that we haye con­
tracted by treaty to expend for them. Whenever we do that 
we furnish tlle foundation for a claim against the Government, 
anu, lleaxen knows, we have had enough scandal in connection 
with Indian claims in the amounts that have . been paid in 
n.ttorner ' fees to these loJJbyists who hang around this Capitol 
cliggiug up anything that they can find wherein a treaty obliga­
tion may have been technically violated, so that they may bring 
in a claim against the Government. 

And I hope that tllat side of the House will not, as I have 
ah:encly stated, vote to make reimbursable this appropriation 
in tlie face of our obligation that we will ex.pend it from the 
Public Trea ury. 

Mr. MAXN. i\Ir. hairman, the hair a moment ago was 
<-:• lle'l upon to make n. ruling u11on the amendment offered by 
the ~entlemuu from Oklahoma [ Ir. FERRIS], and hehl that it 
was iu order uuder the Holman rule. I haye no criticism to 
make of the Chair or the ruling under the clrcnmstanceR. It 
was mmle without ari;umeut. I do not think, a11d I \fish to 
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put my statement on record, that it was in order under the 
Holman rule. That rule provides that a matter shall be in 
order 'Which shall retrench expenditures by the reduction in 
salary of the officers of the Government, which is not this case. 
Second, by the reduction of the compensation of any person 
paid out of the Treasury of the United States, which is not this 
ca e. Third, by the reduction of amounts of money covereu by 
the bill, which is not this case, because there is change in the 
amount of money either coyered by the bill or offered by the 
amendment. · 

Now, Mr. Chairman, a moment ago '\\e were met by a "Very 
frank avowal by the gentleman from Texas [l\Ir. STEPHENS], 
the chairman of the Coinmittee on Indian Affairs, who has tlle 
pending bill in charge. Ile stateu to the House frankly and 
honestly that because I had made a point of order against one 
or two items--:..! made a point of order against two, but I do 
not know 'vhether he included both-in the bill, where Okla­
homa '\\as interested, that, therefore, the point of order haying 
been sustained by the Chair, gentlemen on that side of the 
House proposed to retaliate by striking out--

Mr. STEPHENS of Texas. I deny the statement. It is 
untrue. 

Mr. MA~~. It is not untrue. That was the gentlenrnn's 
statement. 

Mr. STEPHENS of Texas. Let it go in the RECORD. We will 
see who is right. 

1\Ir. !\!Al~. By striking out an item in which the senior 
Republican member of that committee is interested. I will a k 
the gentleman frankly what his statement was, then? 

1\1r. STEPHENS of Texas. The RECORD will show. It will 
show that you have not stated it correctly. 
· Mr .. 1'1.ANN. I have stated it correctly. If the gentleman 
cloes not change the RECORD, and I will see he does not--

Mr. STEPHENS of Texas. Does the gentleman in ·innate that 
.I would change the RECORD? 

Mr. l\IAl-.TN. I did not say so. I haYe seen the gentleman 
change the REOOBD before---

Mr. STEPHENS of Texas. Do you mean that I haye changed 
the IlECORD here? If you do, it is untrue and false. 

Mr. MANN. I do not mean to insinuate anything. The gen­
tleman is requiring a good deal of patience, not only on my 
part but on the part of the whole House, in the conduct of the 
Indian appropriation bill. The gentleman stated, and it will so 
appear in the RECORD, that because items had been stricken or.t 
relating to Oklahoma therefore he proposed to ·rnte to stril e 
out an item relating to South Dakota. In effect, that was 11~ ,o; 
statement. l\Ir. Chairman, I made the point of order. I urn 
responsible for it. I ne"\er have made a point of order in this 
House on items in appropriation bills which had anything to 
do with politics. I do not make points of order against items 
in which Members are interested because they are Republicans 
or because they are Democrats. But if the Democratic Hon e 
concludes that because a gentleman on the Republican side of 
the House makes a point of order in which a Democratic 
Member is interested, and which is sustained, therefore they 
will retaliate by striking out an item in which a Republican 
Member is interested, it will be drawing the line where no 
favors will be asked and no fayors will be granted. Gentle­
men on both sides of this aisle know perfectly well that the 
amenities between gentlemen are preserved in the House regard­
less of politics, and it is the first time I eYer ha.ye heard in the 
House of Representatives during my service here, the chair­
man of a great appropriation committee declaring that he pro­
posed. to punish one of the minority because another Member 
of the minority had had stricken out of the bill on a point of 
ordor, sustained by the Chair, an item in which a l\Iember of 
the majority was interested. 

But if it is a matter of fa"Vors and retaliation, commence. 
We will be there when it is going on. 

1\Ir. STEPHENS of Texail. .Mr. Chairman, just a word. I 
uesire to state that I did not use the word " punish," and di<l 
not intend to so use it, and the gentleman knows it Yery well. 

Mr. FERRIS. Mr. Chairman, I want to make an inquiry. I 
am quite an.--cious to do nothing wrong, either under pre ure 
or without pressure, and I do not think I have. But let · me 
inquire of the Chair, if I may now, if the Chair at this time is 
of the opinion that this treaty is still in full force and effect, 
and I ought not to offer my amendment? I can not help but 
believe that when the Commissioner of Indian Affairs thinks 
the treacy expired in 1899-and the gentleman from South 
Dakota [Mr. BuRKE] thought so then, and I think so now-I 
was justified in offering the amendment. 
~r. :MADDEN. Will the gentleman yielcl to me for a minute? 

Is it possible the gentleman from Oklahoma [Mr. FERRIS] and 
the gentleman from South Dakota [~Ir. BuR:Jrn] and the Com-
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missioner of Indian Affair , who might not have looked up the 
law, could make a wrong statement, not knowing the facts? 

l\lr. FERRIS. Undoubtedly, that is true. 
Mr. l\lADDEN. And is it not infinitely better to rely on the 

chairman, who Ila looked up the law, and let us quit this 
bickering? 

lllr. FERRIS. In re ponse to the gentleman, I will say that 
it is entirely correct· but I am not sure that the long delib­
eration of the Committee on Indian Affairs in making up this 
bill and the unusual ability of the gentlerrum from South 
Dakota [l\lr. BURKE], the former chairman of the committee, 
should be overlooked. 

l\lr. CA..RTEB. I would. like for the RECORD to read that this 
comes in my time. I wish to get in on this proposition. 

Ir. BUilKE of South Dakota. I thought the gentleman from 
Oklahoma [l\Ir. FERRIS] made an inquiry. 

Mr. FERRIS. I did. Does the Chair, in face of the law now 
before him, and in face of the bill, think this treaty is in full 
force and effect, and does he think the Federal Government is 
obliO'ated to make this appropriation under this treaty out of 
the Government funds? • 

Tlle CHAIRMAN. Well, as to the first inquiry as to whether 
the agreement of 1877 furnishes authority to make this appro­
priation, the Chair i not in doubt. There can be no reasonable 
question of the obligation of the United States under that agree­
ment. Of course this conclusion is merely the be t judgment of 
the Chair upon the statutes before him, and with the oppor­
tunity that has . been afforded for investigation. In the con­
stn1ction of contrncts between parties who are not on an equal 
footing, ome account should be taken of that fact. In this 
instance the United States was dealing with savages, and must 
be regarded as having an advantage ov-er them. The Govern­
ment wa dealing with its wards. So that, in construing any 
portion of that agreement, if a question of doubt arises, that 
c1ol~bt must be resolved by an interpretation most favorable to 
th weaker party. This principle is very clear. 

Mr. FERIUS. If the Chair will pardon me, I would like to 
say--

The CIIAIRiUAN. The Chair was in the act of passing to 
tlle next proposjtion. We find a reference in one act to an ante-
·e<.lent treaty. This reference is susceptible, it is suggested, to 

two meanings. The Chair does not think it is really suscepti­
ule to more than one, but the Chair can understand that in the 
j uclgment of others this language may be charged with another 
meaning. One interpretation is in favor of the Indians be­
cause it continues indefinitely an obligation assumed by the 

overument. The other is against the Indians becaqse it im­
poses a time limitation upon the discharge of this obligation. 

Kow applying the principle of favorable interpretation for 
the weaker party, the Chair is very clearly of the opinion that 
the reference to the antecedent act was not intended to prescribe 
a short-time limitation for the discharge of the obligation of 
the Government. 

In this connection it mu t be borne in mind, as a further 
ground for holding that no limitation was intended, that ad­
ditional valuable consideration was afforded by the Indians 
under the agreement of 1877. This fact furnishes an addi­
tional cogent reason for concluding that the United States was 
required to furnish additional valuable consideration on it~ 
part The Chair therefore has no difficulty· in conciuding that 
in consideration of the territory ceded, the United States agreed 
to extend its undertaking to assist the indlans in the work of 
civilization, and that this obligation is in foll force. 

~fr. FOWLER. Mr. Chairman, I would like to make a fur­
ther inquiry. At the time of the passage of the act of 1877 the 
act of 1868 had not expired by 11 years. 

The CHAIRMAN. Yes; it had not expired. The Chair will 
not ba certain as to fue precise time. 

l\Ir. FOWLER. It was made on February 29, 18G8, with a 
limitation of 20 years. 

The CHAIRMAN. Yes. 
Mr. FOWLER. Then in 1877 an agreement was macle between 

the two contracting parties, as the Chair has detailed, the 
United States on one side and the Sioux Indians on the other, 
in which the Black Hills property was involved. 

The CHAIRMAN. In which a yaluable consideration moved 
from the Indians to the Govemment. 

Mr. FOWLER. I concede the force of the argument of the 
Chair, but in 1889, on the 2d day of March, as I recollect, the 
tr nty of 1868 was extended for another 20 years. May I in­
quire of the Chair as to what he thinks the object of Congress 
was in extending the treaty of 1868 .if the act of 1877 was in­
tended to be perpetual? 

The CHAIRMAN. Tbe Chair can hardly answer that as a 
question of parliamentary law. The Chair will say that that 
same act to which the gentleman refers expressly provides that 

everything in the act of 1877, anything in the act of 18 9 to tll 
contrary notwithstanding, should be perpehlated, and it garn it 
a new life, so to speak. -

Mr. FOWLER. It was limited, as the Chair wen knows, to a 
period of 20 years. 

.'The CllAIRMAl~. Tha Chair is trying to. do the best he can 
with the parliamentary situation. · 

Mr. FOWLER. But I am anxious to know what effect the 
Chair thinks the act of Congress had upon this situation by ex­
tending the period 20 years. 

The CHAIR~LU"'. That phase of the situation the Chair has 
not considered at all, and the Chair is not undertaking to rule 
on that. This is a matter of a good deal of importance, nllll 
the Chair is simply trying to do the best he can toward th 
solution of a_ parliameutary proposition which involves some 
legal principles. It seems to the Chair that the simplest way 
to get a final solution of it-and a far more authoritative one 
than the Ch:iir Cilll give-is to take an appeal, from the decision 
of th€: hair and let the committee itself ettle it. 

Ur. 'ULLOP. Mr. Cllairman, I sugge t that the matter be 
passed oyer until the Chair can ha-re time to look up the au­
thorities. 

The CILURMAN. The Ohair fu11y e.x:amined into this matter 
and explained the different steps in the transaction. Into that 
particular phase referred to by the gentleman from Dlinois 
[l\Ir. FOWLER], which is not before the committee, the Chair 
has not examined. 

l\Ir. CULLOP. It was in view of that that I made the sug­
gestion which I have just offered. 

l\Ir. CARTER. l\Ir. Chairman, can I be recognized for five 
minutes? 

The CHAillUA.J.Y Th~ Chair will recognize the gentleman 
for five minutes, in view of what has happened. 

Mr. CARTER. Mr. Chairman, there seems to have ari en a 
mistaken impression about the procedm·e in the Horu;e to-day. 
The gentleman from Illinois [Mr. MANN] certainJy misunder­
stood the gentleman from Texas [l\Ir. STEPHENS]. What I un­
der tood the gentleman from Texas .to say was that he favored 
this amendment because it tended to equalize the school bene­
fits that were being derived by the two States. If I was mis­
taken in that, I ask that the gentleman from Texas correct me. 
There seems also to be a general mistake about certain gentle­
men on this side of the House taking umbrage at the action of 
the gentleman from Illinois for exercising his privilege in mak­
ing a point of order against the. provision of 300,000 for the 
schools of the State of Oklahoma.. Let me assure the gentleman 
there is no soreness on this side. The gentleman from Okla­
homa [Mr. FERRIS], it is true, was very much interested in that 
item. The gentleman from Texas [Mr. STEPHENS] was also in­
terested in the item. But I think that was, in a sensa, consid­
ered my item, since most of the funds would be spent in the dis­
tricts represented by my colleague from Oklahoma, 1\Ir. DASEN-
PORT, and myself. , 

So if anyone should take umbrage at the gentleman from Illi­
nois it would certainly be one of us. I insisted that the matter 
go in the bill when it was under consideration in the committee, 
and by the assistance of my colleague, Mr. FERRIS, and the gen­
tleman from Texas [Mr. STEPHENS] it did go in; but while we 
regret the loss of this relief to our State, no one takes any 
offense at the gentleman from illinois [Mr. ~!ANN] and nn ill 
feelings are cherished against him for exercising his privilege 
as a Member of the House in objecting to this item. 

But, Mr. Chairman, I am going to vote for this amendment 
under consideration now because, as has been stated by the gen­
tleman from Texas [Mr. STEPHEl"iS], it tends to equalize the 
benefits that are being derived by two States, which difference 
should be adjusted as equally as possible. Yon all heard tile 
statement of the gentleman to the effect that the State of South 
Dakota has $314 school privileges per Indian and the State o:f 
Oklahoma only $13 per capita Indfan population. 

Mr. BURKEJ of South Dakota. I think the gentleman from 
'l:exas will correct the gentleman from Oklahoma. Ile did not 
make that statement. 

Mr. CARTER. That was my understanding. 
Mr. STEPff!DNS of Texas. fer capita of Indian cllildren. 
l\lr. BUilKE of South Dakota. The gentleman wa onlv re-

ferring to three nonre~ervati.on schools. • 
Mr. STEPHENS of ',I'exas. If the gentleman will examine 

the docriment from which I read, he will find that it include 
the value of all the school property, and-you must remember-­

Mr. l3URKE of South Dakota. That is not the point thnt 
the gentleman i?W.i;eg. 

Mr. STEJ?.HlDNS of Texas. You must remember that you 
have a number of ~chools there. 

Mr. CARTER. I intended to quote, as nearly as pos ible, 
the statement of the gentleman from Texas. 
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l\Ir. BURKE of South Dakota. Perhaps I did not under­

stand it. 
Mr. CARTER. I intended to state that the gentleman from 

Texas [Mr. TEPHENS] had stated in his remarks that the 
State of South Dakota had already $314 per capita in school 
benefits, improvements, or '\\hatever you might call them, and 
that the State of Oklahoma had only $13. That was my under­
standing of the statement of the gentleman from Texas. 

)lr. STEPHENS of Texa s. That is correct. _ 
~Ir. BURKE of South Dakota. Do I understand the gentle­

man to say that we ham in school property for the benefit of 
South Dakota $314 for each Indian? 

~Ir. STEPHENS of Texas. For each Indian reported by this 
l'~M~ . 

Mr. O.AUTER. That is what I understood the gentleman to 
say. 

Mr. BURKE of South Dakota. I confess that I do not under­
stand the proposition. 

Mr. CARTER The · proposition is just what the gentleman 
from South Dakota stated it, exactly. 

:\Ir. ~1ANN. We ha>e several million do11ars' worth of prop­
erty in my State for each Indian. How does that affect the 
que tion? 

Mr. BURKE of South Dakota. I do not understand what the 
point is that the gentleman is trying to make. The property 
in the Five Civilized Tribes is certainly greater in value than 
all the property of the Indians in South Dakota three or four 
times oYer. 

Mr. STEPHENS of Texas. That is the school population, 
and the school population is giyen in South Dakota and also 
in Oklahoma. 

l\lr. B RKE of South Dakota. Indian school population? 
i\lr. STEPHENS of Texas. Indian school population, In­

dians in school. Then, estimating the chool property, school­
house and plants, that they ham, it gi>es Oklahoma $13 per 
capita and South Dakota $314. 

l\lr. BURKE of South Dakota. I can' not understand what 
the O'entleman' point is. 

l\fr. CARTER. Did I understand the gentleman to say $31 
or $13? 

)lr. STEPHEXS of Texas. Thirteen dollars. 
l\lr. CAR.TER. I understood the gentleman to girn the figure 

at . '13 in his first statement. 
i\Ir. STEPHENS of Texas. Per capita of the Indians in 

school. 
Ur. O.ATITEil. The gentleman stated that South Dakota has 

Indian school property, for Indians, $314 per capita Indian 
population, and Oklahoma only $13. 

l\lr. BURKE of South Dakota. Where did the gentleman get 
any uch statement? 

~Ir. CARTER. From the statement of the gentleman from 
Texa . 

:Mr. BURKE of South Dakota. I do not think the gentleman 
from Texas will make that statement. 

::Ur. STEPHENS of Texas. Will the gentleman permit me to 
explain how that is? There are, I think, three schools in the 
State, and they ha>e very valuable plants. You haye seyeral 
hundred Indians attending those schools, and the estimate is 
about $167 per capita for each of those Indians. Oklahoma 
bas only one · school. Oklahoma has 120,000 Indians. In South 
Dakota you haye only 20,000 Indians. Oklahoma has about 
six times as many Indians as South Dakota. That is the 
difference. 

The CHAIRi\IAl~. The time of the gentleman has expired. 
·AI1 time has expired. 

l\Ir. FERRIS. I ask unanimous consent to make a statement 
for one minute. 

The OHAIRMA .... ~. The gentleman from Oklahoma asks 
unanimous consent for one minute. Is there objection? 

There was no objection. 
l\lr. FERRIS. l\Ir. Chairman, I offered this amendment be­

cau e I thought the treaty expired in 1000. I offered it be­
cause I thou·ght that was the judgment of the commissioner 
and because, in the hearings of rnn, on page 347, the gentle­
man from South Dakota said it is a gratuity and admits that 
the treaty expired in 1000. !\ow, if the judgment of the Chair 
is that that treaty ha not expired, I do not desire to take the 
responsibility of offering an amendment to make them pay out 
of their funds in the face of a treaty, and so far as I am con­
cerned I withdraw the amendment. [Applause.] 

The CHAIUMAX If there IJe no objection, the amendment 
will l>e considered as withdrawn. The question now is on the 
amendment offered IJy the gentleman from South Dakota. 

The amendment was agreed to. · 

The Clerk read as follows : 
For subsistence and civilization of the Yankton Sioux, South Dakota, 

$14,000. • 

Mr. MARTIN of South Dakota. l\Ir. Chairman, I ask unani­
mous consent to return to line 18, page 26, for the purpose of 
offering an amendment. 

The CHAIRMAN. The gentleman from South Dakota asks 
unanimous consent to return to line 18, page 26, for the purpose 
of offering an amendment. 

Mr. STEPHENS of Texas. I object. 
l\!r. MARTIN of South Dakota . I should like to say to the 

gentleman that, as I have already explained, I was out of the 
Chamber when that paragraph was read the other day being 
out of the city. If he desires to object under those circum­
stances--

l\!r. STEPHENS of Texas. I did not catch the statement of 
the gentleman. 

:Mr. l\lARTIN of South Dakota. I say I was unavoida!Jly 
away from the city when thjs item was read. I do not desire to 
take up time unnecessarily, but I apprehend the gentleman does 
not understand the matter. 

Mr. STEPHENS of Texas. What is the object of the gentle­
man? 

Mr. i\IARTIN of South Dakota. I want to offer an amend­
ment to increase the item for general repairs and improvements 
to the Indian school at Rapid City, S. Dak., from $5,000 to 
$9,000, in accordance with the recommendation of the bureau. 

Mr. STEPHENS of Texas. The gentleman will not find in 
this bill any allowance for new impro>ements, and we can not 
afford to single out this one school. 

l\Ir. MAR.TIN of South Dakota. The gentleman has perhaps 
overlooked the fact that the justification for this increase is 
stated by the commissioner to be as follows : 

There will also be needed about $9,000 for the l?eneral repairs and 
improvements to the buildirigs and grounds. This IS a very conserva­
tive estimate for this purpose. 

I ha>e found nothing in the hearings to indicate that any new 
or other information had come before the committee, and I 
know personally that this appropriation is needed. 

l\lr. STEPHENS of Texas. I can not agree to go back for 
that purpose, when we have uniformJy refused to allow such 
items as that. 

The Clerk read as follows : 
For pay of one physician for Indians under the superintendent of the 

Shivwitz School, Utah, $500. 

Mr. MURDOCK. Mr. Chairman, I mo>e to strike out the 
last word. 

l\Ir. STEPHE.i.~S of Texas. If the gentleman from Kansas 
will pardon me, I desire to dispose of another matter with ref­
erence to New Mexico, and then I will yield to the gentleman. 

Mr. MURDOCK. Mr. Chairman, I withdraw my pro fornm 
motion. 

l\Ir. STEPHENS of Texas. Mr. Chairman, I ask unanimous 
consent to return to page 10, line 17, to insert a new paragraph 
by way of amendment. 

The CHAIRMA.N. The gentleman from Texas asks unani­
mous consent to return to page 10 to insert a new parab•TaIJh. 
Is there objection? 

There was no objection. 
Mr. STEPHENS of Texas. Now, :Mr. Chairman. I offer the 

following amendment, which I send to the desk. 
The Clerk read as follows: 
For the construction of a bridge across the Gila River. on the San 

Carlos Apache Indian Reservation, Ariz., $45,500, and for the con­
struction of a bridge across the San Carlos River on said reservation 
in said State, $19,800( to be immediately available, said bridges to b~ 
constructed across saia streams in the place and manner recommended 
by the Secretary of the Interior in House Document No. 1013, Sixty­
second Congress, third session ; in all, 65,300, which said sum of 
. 65 300, with interest thereon at the rate of 3 per cent per annum, 
shail be reimbursed to the United States by the Apache Indians having 
tribal rights on the Fort Apache and San Carlos Indian Reservations, 
and shall be and remain a charge and lien upon the lands, prnpert y 
and funds belonging to said Apache Indians until paid in full, principal 
and interest. 

Mr. STEPHENS of Texas. I tmderstand this amendment is 
satisfactory to all the parties interested. 

The CHAIRl\IAN. The question is on the amendment offered 
by the gentleman from Texas. 

The amendment was considered and agreed to. 
Mr. STEPHENS of Texas. Mr. Chairman, I desire to submit 

another amendment. 
Mr. MANN. There was an amendment pending, on page 17, 

line 17, which was passed over, and I think the gentleman from 
Texas is a.bout to offer one in place of that. 

1\Ir. STEPHENS of Texas. Mr. Chairman, I ask unanimous 
consent to withdraw the amendment that was pending to line 
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17, page 17, considered on Tuesday last, and offer a substitute 
which I send to the de k. 

1 The CHAIRMAN. WitHout objection, the request of the 
gentlemll'll :firom Texas will be granted. 

There was no objection. 
The Clerk read as follows : 
Page 17, line 17, insert the following paragraph: 
"For the construction of a. br'ldge aero s the San Juan River at 

Shiprock, N. Mex., on the Navajo Indian Reservation, to be imme­
cllately available, 16,500, which said sum of $16,500, with interest 

i thereon at the rate of 3 per cent per annum. shall be reimbursed to the 
j United Sta.tes by the Navajo Indialli!, and shall be and remain a char~e 
and lien upon the lands, property:, and funds belonging to said Nava.Jo 
Indians until paid in full, principal and interest." 

The CHAIRMAN. Tlle questfon is on the amendment offered 
by the gentleman from Texas. 

The amendment was considered and agreed to. . 
Mr. FOWLER. l\Ir. Chairman, I desire to make an inqufry. 
The CHAIRMAN. The gentlema.n will state it. 
Ur. FOWLER. I understood the Clerk to read that the 

amendment applies to line 17, page 17. 
Mr. STEPHENS of Texas. That was a mistake; it comes in 

after line 16. 
l\Ir. FOWLER. I ask, then, Mr. Chairman, that the amend­

ment be fonsldered as applying after line lG, page 11. 
The CHAIRl\IAN. That has been corrected. 
Mr. STEPHENS of Texas. Now,, Mr. Chairman, the gentle­

man. from Kansas moved to strike out the last word and with­
drew it" and I now yield to him. 

; Mr. MURDOCK. l\Ir. Chairman, I would like to ask the 
chairman of the committee about a dispatch that I found in the 
New York HeraJd of last Tuesday, which reads as follows: 

[Special dispatch to the Herald.] 
SEEKS REPORTS OF SPECIAL INSPECTOJl. 

ANDOVEB, MASS., Tttes<lay. 
Prof. Warren K. Moorehead, one of the most energetic members of 

the Board of Indian Commissioners, says the great majority of tbe 
surviving Noi.'tl.t American Indians are in a far worse situation to-day 
than at any time since the dlscovei:y of America. 

1 That this is true," said Prof. Moorehead, "no' mn.n o.r woman 
familiar with Indian history wfll deny. It ls only those persons who 
are not on the inside, so to speak, who assume that because we are 
spending several mllllons of dollars a year in m:ilntaining our Indian 
Bureau. the Indi:l.n. problem is a thing of the past. 

• " It is a welcome sign that the public ls at last aroused an<1 that the 
Herald and other newspapers all over the United States are agitating a 
new Indian policy. While they all agree as to the essential features 
of this policy-the welfare of the people and the safegnardlng o:t; prop­
erty rights-tliere is considerable discussion as to how this desired end 
is to be brought about. 

" I am sorry the. reports of El. B. Linnen, special inspector for Secre­
ta•ry Fisher, can not be made public. If the American taxpayers could 
i·ealize what is in those reports such pressure would be br.ought to bear 
upon Congress that appropriations· would be immediately available· for 
the best possible men to save the American Indians before it is too 
late. l\Ir. Linnen has recently visited the lending reservations, and 
what he has seen and reported upon would seem more natural to have 
occurred in India in the P,oor distriets or in darkest Russia, rather than 
in the United States. Nobody can deny the conditions; they are open. 
to the eye of a.ny traveler." 

Mr. MURDOCK. I would like to ask the gentleman what 
are the Linnen reports, and if there are any Linnen reports, 
wlly should not they be made public? 

Mr. STEPHENS of Texas. That is a question easier asked 
than answered. Two weeks ago my attention was called to 
this matter. Behind that I will say that last fall while in the 
1West I heard of the same matter, and I know something of the 
conditions surrounrung the Southern Ute Indlan Reservation. 
There seems to be a trader there exploiting the Indians to his 
'own advantage, and he is charged with standing in with the 
In.dian agent, purcha ing horses and animals not needed and 
padding the accounts of the agency. 
• I am satisfied tllat there is som·ething very crooked in that 
agency. So, believing that, two weeks ago I wrote the depart-
1ment asking them to furnish us with the record. They have 
failed to do so up to this moment, and yesterday I received a 
_letter saying they were not ready yet to give the information. 

1The report was ma.de last Septeml}er and has been in the hands 
of the Indian Department since that tim·e. If the statements 
'm ade by this man Linnen are true, tllese men ought to be in the 
penitentiary inst ad of holding office 1mder the GoYernment. 

Mr. lUilDOCK. 'rhe gentleman doe expect e1entually to 
get the report? 

hlr. STEPHEXS of Texas. I expect to get that report if it 
can be obtained by the power of this House. 

1 l\Ir. ~ILLER. As I under tan<.1 the inquiry of the gentleman, 
it i as to tbe entire report of Mr. Linnen. 

1 l\Ir. MURDOCK. Ye . It seems that Special Inspector 
,Linnen has made an inv-estigation of all of the reserrntions in 
the United tates-not only the Southern Ute Ile ervation-and 
that the e r ports are now in the Department of the Interior. 
If tbey revealed any such condition as this di patch. indicates, 

the House should have those reports at once--d aling not only 
with the Southern Ute Reservation but witll all the reser~atfons. 

Mr. STEPHENS of Texas. Mr. Chairman, I would like, to 
make this statement, that the letter from tlle com.missioner 
whfcbl I receirnd yesterday in reply to the letter which I had 
written; him requesting hl.m to forwa:rd the statement of Mr. 
Linnen to the committee was to the effect that they were still 
examining the matter, and that when they were through examin· 
ing it they would retiort, or words to that effect. 

Mr. COOPER. When was it filed? 
Mr. STEPHENS' of Texas. About six months ago. 
Mr. MURDOCK. And as soon as the, matter is concluded the 

House ig, to have the report? 
Mr. STEPHENS of Texas. That is the statement of the com­

missioner. 
Mr. COOPER. Wllen was this Linnen report filed in the 

Interior Department? 
~r. STEPHENS of Texas. It must base been in September 

last. 
Mr. l\IILLER. If the gentleman will permit me, I think I 

can throw some light on tlle matter. 
Mr. COOPER. Then they have been examining that report 

through September, October, No1ember, December, and a part of 
January and are not yet ready to submit it to the House? 

Mr. STEPHENS of Texas. It has not been submitted. 
l\Ir. COOPER. Does net the gentleman think that a report 

of that kind, which bears on the affairs of the Indians, ought to 
have been presented to the House and to the country before we 
take up this general appropriation bill for the Indians? 1 

Mr. STEPHENS of Texas. I think so. I think they ha.v-e 
had ample time. 

1\Ir. COOPER. Why has not the committee insisted upon that? 
Mr. STEPHENS of Texas. It had not come to our knowledo-e 

at that time. I ~d heard rumors of this matter while in the 
~est on :1- recent vi it, and when I came back here I got further . 
mforma.tion about the matter from private sources. I di<l not 
get it from the, department at all. Then. I wrote to the depart­
ment and asked them to forward me the report of Mr. Linnen. 

l\lr. COOPER. Will the gentleman from Kan as yield to me 
further? 

Mr. MURDOCK. Yes. 
l\lr~ COOPER. Does the gentleman from Texas think that 

any report submitted by an inspector to a department ought to 
be kept secret? , 

Mr. STEPHEN'S of Texas. I do not. I think it is the public 
property of the G o-vernment. 

Mr. COOPER. Has anybody in a department the authority 
to keep a report of that kind secret? 

Mr. STEPHENS of Texas. They exercise the authority, 
whether they have it or not. 

1\fr. COOPER. Does the gentleman, who has made a sh1dy of 
this question for a long time, think there is any authority to 
suppres a report of that kind? 

l\Ir. STEPHENS of Texas. I think not; though thi is the 
second time I have known of it being done. 

Mr. DAVENPORT. At this session of Congress? 
Mr. STEPHENS of Texas. Yes. 
Mr. l\IDRDOOK. The chairman knows that we can reach 

this report through a resolution in th-e House. 
Mr. STEPHENS. of Texas. I thought we could get it more 

quickly without the resolution. 
Mr .. l\1URDOCK. If the special report of Special .Agent Linnen 

should be withheld, the chairman of the committee propo es to 
go after the report through the agency of a resolution in the 
House? 

Mr. STEPH!Jl..~S of Texas. Yes; unless it is returned to the 
committee at once. 

The CHAIRMAN. The time of the gentleman from Kansas 
has expired. 
- Ur. MUilDOOK. Mr. Chairman, I move to strike out the last 
two words. .Am I correct in my surmise that the report of 

·this inspector covers all of the reservations in the United 
States? 

Mr. STEPHENS of Texas. Only that one reservation . This 
man, l\fr. Linnen, is a general inspector for the whole Unite<l. 
States and is subject to the order of the Secretary of the 
Interior, and he was sent to this special place to mn.ke thls 
report, 'and did make the report and filed it, I am inforrued, in 
September lust. I do not know what his report disclose., ex­
cept what I have henrd. I de ire to state that the gentl man 
from Arizona [:Mr. HAYDEN] suggests that he has mad other 
reports upon other reservations. That is hi business. 

l\lr. MURDOCK. l\Iy unders tanding wa a thi di patch 
relates, that he had found a <.leplorable condition virtually hl 
all reseryations. 
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l\Ir. S'l'EPHENS of Texas. Possibly so. Th.Ls is the only one 
that has been called to my attention. 

l\Ir. CARTER. l\lr. Linnen is a regular inspector of the 
department. It is only a short time ago that he unearthed the 
fraud in respect to the min~ral segregations. in Oklahoma, and 
all three of those implicated at that time resigned under fire, 
without going to b·iaL 

Mr. COOPER. Mr. Chairman, I would like to ask the chair­
man of the committee if the information contained in this re­
port ought not to be in the possession of the committee and the 
House before we legislate on this bill? 

l\Ir. STEPHENS of Texas. I will state to the gentleman 
that this bill carries only matters of appropriations, and any 
legislation could not be carried in the bill. · 

Mr. COOPER. Would it not affect the amount of the ap­
propriations for the purposes for which the appropriations are 
to be made if we knew the facts? 

1\Ir. STEPHENS of Texas. There is no item canied for the 
Southern Utes, according to my recollection, in the bill. 

l\Ir. COOPER. The gentleman from Kansas [Mr. Muru>oCK] 
just said that this report covers all the reservations i:u the 
country. 

Mr. MURDOCK. lly understanding is that Special .Agent 
Linnen's report is a report covering generally the reservations 
in the United States, not merely the single instance of the 
Southern Utes in Utah. 

l\lr. STEPHENS of Texas. He is a general inspector, and 
he goes anywhere that he is sent. He is subject to the orders 
of the department. 

Mr. COOPER. If that is so, ought n<>t we to have the in­
formation before we make the appropriation? 

Mr. STEPHENS of Texas. No. We could not make an ap­
p1·opriation formded on anything in this report, as I rmder­
stand it. 

Mr. COOPER. But if the gentleman has not seen the report 
and knows nothing about it, and it relates to all resei·vations, 
the gentleman can not' say what it contains. 

Mr. STEPHENS of Texas. This one Southern Ute Reserva­
tion is all I kno~ of specifically. 

Mr. COOPER. I have had people speak to me privately, say­
ing things have been unearthed, but this particular report to 
which the gentleman from Kansas refers I never heard men­
tioned. 

1\Ir. CARTER. Mr. Chairman, I just want to state to the 
gentleman that any item i:n this bill for the immediate taking 
care of those people would be subject to a. point of order, be­
cause, as the gentleman from Wisconsin well knows, this bill 
carries only items for the next fiscal year, and that would more 
properly come in a deficiency bill. 

1\lr. COOPER. But if these appropriations are to continue in 
office certain people-I do not know whether that is true or 
not-who may be justly attacked in this report of Mr. Lin­
nen's, we would not make the appropriation continuiJ:!g them 
in office. That is the poi:nt I am malting. If there are accusa· 
tions of fraud bearing upon the officers now doing this work, 
then we are continuing to appropriate for the very people whom 
this special agent criticizes. 
- 1\Ir. STEPHENS of Texas. I will say to the gentleman that 
this provision of the bill was made up from proper estimates by 
the department. They have furnished us no estimate relative 
to that matter, and I would say further that the trouble seems 
to be that they have a dishonest agent, who is in collusion with 
a trader. · We have to pay some agent, and if this man were re­
inoved he would have a successor. He is not specifically named 
in the· bill, but we appropriate so much money for so many 
employees at each agency. 

1\fr. COOPER. If that pai·ticula.r gentleman's integrity was 
attacked in this matter, they could apply a condition to the 
appropriation when some other man was appointed not to draw 
this man's salary. 

Mr. MILLER. We must know it officially. 
Mr. COOPER. We would know it officially if we had that 

report and it was here, as it ought to be. 
.1\lr. STEPHENS of Texas. We could not have it here when 

this bill was under consideration. It may be that when the bill 
is before the other body it will be unearthed. 

Mr. COOPER. I do not know why we could not delay appro­
priating for two or three days until we get that report. I 
would like to ask the gentleman from Kansas [Mr. MURDOCK] 
who it was that telegram related to? ~ 

Mr. MURDOCK. Mr. Moorehead, of .Andoyer, Mass., who is 
interested in some wny as a citizen in the protection of the 
Indians. 

Mr. l\.IILLER. He is one of the commissioners of the Indian 
Rights .Association. We h::rre an appropriation to pay their 
expenses in l\Iinnesota. 

Mr. MURDOCK. .And I would like to ask the gentleman 
from 1\Iinnesota [1\Ir. l\1ILLEB] does he know how long Special . 
.Agent !Armen has been engaged in this matter of investigationf 

The CHAIRMAN. The time of the gentleman has expired. 
Mr. MILLER. l\fr. Chairman, I ask unanimous consent for 

:fi"rn minutes more. 
Mr. STEPHENS of Texas. .Mr. Chairman, we can not try 

all of these things before the committee. Therefore I will 
object. 

The CH.A.Ill.MAN. The Clerk "ill read. 
The Clerk read as follows : 
For continuing the construction of lateral distributing systems to irri­

gate the allotted lands of the Uncompah~re, Uintah, and White River 
Utes, in Utah, and to maintain existing irrigation systems, authorized 
under the act of Jun.e 21, 1906, to be expended under the terms thereof 
and reimbursable as therein provided, $50,000. 

Mr. SIMS. Mr. Chairman, I only rise to ask unanimous con­
sent to extend my remarks in the RECORD by printing an address 
by Emory R. Johnson, special commissioner on traffic and tolls, 
before the Western Society of Engineers, Chicago, January 8, 
1913, on the subject of " Unwisdom of toll exemption for coast­
wise shipping." 

The CHAJRM.A.N. The gentleman from Tennessee [Mr. 
SIMS] submits a request for unanimous consent to have the ad­
dress indicated by him. printed in the RECORD. Is there objec­
tion. [.After a pause.] The Chair hears none. 

The address is as follows: 
The provision of the Panama Canal act exempting American coast­

wise shipping from the payment of tolls raises two questions : Our rights 
µnder the treaty of 1901 with Great Britain to adopt such a policy, 
and the economic wisdom or unwisdom of such a policy irrespective o:( 
the provisions of the Hay-Pauncefote trea.ty. , 

Two views are held as to the meaning of the treaty. One view is tha 
the treaty means what it seems to say, i. e., that the principle of the neu-

1 tralization of the canal as broadly established by Article VIII of the Clay.._ 
ton-Bulwer treaty of 1850 bas been incorporated without impairment in 
the treaty of 1901 and that we have promised to treat our ships using 
the canal the same as we treat British ships. The other view is that the 
Hay-Pauncefote treaty merely requires the United States to accord 
equal treatment to the vessels of· all other nations. 

I do not wish to discuss the possible meanings that may be given to 
the phraseology used in the Hay-Pauncefote treaty. I am, however, 
especially pleased by the stand taken by president Taft that the mean· 
ing of the treaty is a question to be arbitrated. Indeed, it seems cer- ' 
tain that we must eventually either repeal the toll-exemption clause of 
the canal act of August 24, 19121 or arbitrate the question of the 
exemption of American ships from tne payment of Panama tolls.. 

If the law stan~ as it is and tolls are collected on ships under the 
British flag and not on ships under our flag, Great Britain will doubt­
less insist upon d:unages, and if the demand is ignored by the United 
States, Great Britain may be expected to seek to cause our shipping o.r 
commerce to su!fer by the amount of the damages she claims. Retalia­
tory mea.sures on the part of Great Britain would certainly cause us to 
seek a settlement ot the questions at issue. Of course, the settlement. 
would be by arbitration, because it is inconceivable that Great Britain 
and the United States should be drawn into wa.r over a dlfference of 
interpretation of the meaning of a treaty affecting the treatment ot 
shipping. 

As between a.rbitra.tion of the question of the exemption of AmeriC3..n 
coastwise shipping from the payment of Panama tolls and the repeal 
af the toll-exemption clause of the canal act, the latter course is the 
wiser one to pursue. If we arbitrate and lose. we must return all the ' 
tolls that have been collected, and henceforth either charge no tolls or , 
collect the same tolls on all vessels using the canal. If we arbitrate and 
win, we will but have established our right to pursue an unwise policy, u. 
policy that is indefensible, whateyer may be oar rights under the Huy-
Pauncefote treaty. - . 

The policy of the United States with reference to the exemption of 
American coastwise ships from the payment of Panama tolls ought not 
to be decided with reference to the rights of the United States under 
the treaty. The questions to be considered are: 

Do the coastwise carriers need to be given a subsidy of nearly 
$20,000,000 daring the next 10 years? 

Will the general public, shiJJpers and consumers, be benefited by this 
subsidy, i. e., will freight rates by coastwise lines or by rail lines be 
lower? 

Is this the best method of using public funds to aid the merchant 
marine? 

Are tolls upon all ships needed to make the canal self-supporting and 
not a burden upon the general taxpayers? 

1. It mast be evident to every impartial student of the question that 
it is not necessary to relieve coastwise shipping of canal tolls as long 
as foreign-built ships a.re not allowed to engage in the domestic com" 
merce of the United States. American shipowners have a monopoly of 
the coastwise trade. In 1911 there were 3,537,750 tons of Ameticnn 
ships enrolled for the domestic trade on the Atlantlc-Oulf and Pacific 
s;eabo:irds. The increase during the preceding decade had been 38 per . 
cent. There is thus a relatively large and healthily increasing tonnage 
of coastwise shipping, and the opening of the Panama Canal wlll 
undoubtedly bring about a large addition to the c-0astwise fleet. Our 
coastwise marine is now gi"ven. sufficient ald and protection by our 
navigation laws. 

2. The sentiment in Congress and elsewhe1·e in favor of relieving th~ 
coa.stwise shipping from the payment of Panama tolls seems to be due 
largely to the belief that if tolls are collected from the steamship lines ' 
the fre.ight rates which they charge and the rates of the transconti­
nental railroads will be higher by the amount of the tolls, and the 
public will thus pay more in added fi•eight rates than it will gain in 
tolls receive<l. This argument, however, assumes an improbable adjust-
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.:nent of rail and watet· rale . The rates of the steamship lines and 
the railroads will not be higher if Panama tolls are collected from the 
wastwise lines. 

'l'hose who ccnteud that the traffic carried by rail between the eastern 
and western parts of the United States will be charged rates increased 
by the rate of canal tolls a sume that the rail charges must be and 
will be controlled by the coast-to-coast water rates and that the 
i:;chednles of railroad rates will be fixed at such differential above the 
water rates as the railroads can charge and secure traffic in competi­
tion with the rival water lines. In order to bring about this ad.1ust­
ment of rail and water rates there must be, first, active rate-controlling 
competition among the water lines, and, second, it must be the policy of 
the railroads to fix rates so as to compete actively with the carriers by 
water for practically all traffic moving between the two seaboards. 
Will these condition exist? 

It is the practice of steamship line~ when operating between common 
termini to adjust ervices and rates by "conferences." The informal 
organizations or conference of steamship companies are able to regulate 
competition and to prevent rates from being forced by competition to 
the level below which. they could not be forced without making tho 
business unprofitable. When several steamship lines operate over 
c tal>lished routes ancl serve the same sections they are able by agree­
ments and understandings with each other so to limit com\)etition as to 
make their services and rates at least partially monopolistic. l;Jnless 
prevented by effective Government regulation steamship companies will, 
like railroad companies, steadily increase the monopolistic character of 
their service. . 

If this analysis of the rclu tion of steamship companies with each 
other be correct, it follows that the rates charged by steamship lines 
between the two seaboards of the United States will be, or will tend to 
be, not the lowest rates at which traffic can be profitably handled, but 
rates as high as the interested steamship line think the rates can be 
put without limiting the growth of traffic or without losing tonnage to 
the railroad lines. Steamship companie , like railroad companies, will 
tend to charge what the traffic will bear ; and steamship traffic will bear 
such rates as shippe1·s will pay to have their goods transported by water 

· instead of by rail. If this be true, the tendency will be for carriers 
by water to adjust their charges with reference to the schedules of 
railroad rates. In so far as this practice of rate ma.king prevails, it 
will be impossible for the carriers by water to add the canal tolls to 

· their rates. Whether there be canal tolls or not, rates by water carriers 
will be such as the traffic will bear; the upper limit of what traffic by 
water will bear will be the lower limit to which rates are brought by 
the railroad ; and the tolls will be paid by the owners of the steamship 
Jines instead of by the shippers in additional water rates. 

In the case of chartered vessels however, the shipper, not the owner 
of the vessels. must bear the burden of the canal tolls. Charter rates 

· will necessarily be increased by the amount of the canal tolls ; and, 
in so far as railroads compete with the chartered vessel for lumber and 
similar traffic, the canal tolls will be of advantage to railroads. This 
advantage, however, will be. more theoretical than real. It is not prob­
able that the railroads can in any event compete with the carrier by 
water for bulk carl?'oes of lumber, coal, and similar products. The· 
railroads will be obliged to allow that traffic to move by water. They 

· will not run the risk of depressing their general schedule of commodity 
· nnd class rates for the purpose of preventing chartered vessels from 
securing traffic that can be handled between the two seaboards of the 
United States for $5 per ton. 

It will be the policy of the railroads to allow a portion of the 
traffic that might be held to the rails to be shipped coastwise through 

·the canal and to maintain rates upon the traffic which can readily be 
· prevented from taking the canal route. It is probable that the rail­
roads will adopt the general policy of surrendering without serious 

· struggle the minor portion of their traffic in order to maintain profitable 
charges upon the major share of their tonnage. 

' The effect of canal tolls upon rail and water rates and the adjustment 
of the charges of coastwise and all-rail carriers handling traffic between 
the two seaboards of the United States may be summarized as follows : 

1 Producers and consumers would not secure the major share of the 
benefits resulting from the remis ion of tolls upon coastwise shipping 
usin~ the Panama Canal. On the traffic handled by steamship lines 
bet~;-een the two seaboards rates will be but slightly affected by canal 
tolls. The coastwise traffic between our Atlantic and Pacific ports will 

· consist mainly of general commodities and package freight handled by 
· the established steamship lines. The rates charged by the steam.ship 
lines being regulated by agreements among competing companies and 
hcing fixed with rE:ference to what the traffic will bear, will presumably 
be as high as traffic conditions warrant, re~ardless of tolls. The several 
lines will have uniform and relatively staole schedules of charges, and 
the rates of ·the steamship lines will ordinarily be adjusted with refer­
ence to the stable schedule of commodity and class rates prevailing upon 
the transcontinentaJ railroads and their rail connections. If canal tolls 
are charged, the operating expenses of the steamship companies will be 
increased by the amount of the tolls, and their net profits will be 
le sened by the same amount. 

Charter traffic between the two seaboards of the United States will 
be limited to a few commodities handled as bulk cargoes by or for the 
exceptionally large shipper. Chartered vessels will not compete with 
the regular steamship lines to such an extent nor in such a manner 
as generally to regulate the rates charged by the steamship lines on the 
~reater portion of their traffic. 

3. The exemption of American coastwise shipping from the payment 
of Panama tolls is a poor kind of subsidy to our merchant marine. 
The money will go to our shipping that needs no aid and not to our 
vessels that req_uire assistance. If the United States is to adopt a 
ship-subsidy policy, and I personally would not oppose it, the public 
funds should go where needed, and should be granted in such a manner 
as to be effective in building up our merchant marine engaged in the 

. foreign trade in competition with ships under the flags of other coun­
tries. The experience of Japan, Germany, and even of Great Britain, 
shows that the only efl'ective ship subsidies are those paid to sh·ong 

. lines operated over routes deemed important to the government gi·ant­

. ing the subsidy. To aid our merchant marine in such a way as to 
produce results, strong lines must be selected or created and given such 
support a-a they require to enable them to compete successfully with 

: foreign steamship companies and grow stronger year by year ; the 
' Government must ·concentrate its aid and strengthen the strong lines 
'assisted. It has been suggested that it would be wise for the United 
- States to pay back the Panama tolls collected from the owners of 
fAmerican ships engaged in our foreign trade throufh the Panama 
Cnnal. Such a subsidy, however, would be so smal and s~ thinly 

·distributed as to be ineffective; moreover, the repayment to shipowners 
of the Panama tolls collected from them would invite similar action 

by other nations to overcome the effect of our action. Such a subsidy 
would be one suggesting retaliatory action. 

4. Are tolls from all vesse!s using the Panama Canal n cessary to 
make the canal commercially self-supporting, to prevent it from adding 
one more permanent load to the increasing burdens of the geneml tax­
payers? 
. The annual revenue ultimately requfred to make the canal commer­

cially self-supporting would be about 19,250,000. It is estimated that 
the operating and maintenance expenses will amount to $3 500,000 
yearly, and that $500,000 will be required for sanitation and for the 
government of the zone. The interest on the cost of the canal­
~375,000,000-at 3 per cent per annum, will amount to • 11,250.000, 
and the treaty with Panama guarantees an annuity, beginning 1913, of 

1250,000 to the Republic of Panama. The sum of these four items is 
15.500,000. If to this there be added 1 per cent per annum on 
375,000,000 to accumulate a fund to amortize the investment, the 

total annual expenses will be $10,250,000. 
The shipping using the Panama Canal during the early vcars of its 

operation will probablf bave an aggregate net tonnage of al>out 
10,500,000 tons. At the beginning of the operation of the canal coast­
wise American shipping will probably amount to 1,000.000 net tons of 
this traffic. By the end of the first decade, i. e., 1925, it is probable 
that the total net tonnage of shipping passing through the canal will 
amount to about 17,000,000 tons, of which at least 2,000,000 net tons 
wlll probably be contributed by our coastwise shipping . . 

The tolls upon merchant vessels haye been fixed by the President at 
1.20 per net ton. It is thus possible that the revenues derived from 

the- canal during the early years of its operation mii;ht average about 
$12,600,000 per annum, if all vessels, American and forc-ign, were to 
pay tolls. If the coastwise shipping i~ exempted from tolls the initial 
receipts from the canal will amount to less than • 11,500,000 during the 
early years of operation. By 1925 the total traffic of 17 ,000,000 net 
tons might, if tlle rate of tolls were maintained at $1.20 per ton. yield 
a possible revenue of $20,400,000 if all ships, Ai.nerican and foreign, 
wern r equired to pay the canal levies. In all probability, however, 
the rate of tolls will have been reduced to $1 per net ton by 1025, 
thus reducing the possible aggregate revenue to $1.7,000,000. The coast­
wise shippin~ of the United States in 192u will doubtless contribute at 
least 2,000,000 of the probable 17,000,000 net tons of aggregate 
traffic. Thus, if the coastwise shipping does not pay tolls in 1025, and 
the rate of tolls is $1 per net ton, the probal>le revenue of the Panamn. 
Canal will then be $15,000,000 a year, or somewhat less than the esti­
mated annual outlays for operation, zone sanitation, government, the 
Panama annuity, and the interest on the amount invested in the canal. 

The United States Government should adhere to business principles 
in the management of the Panama Canal. While tolls levied at Panama 
should be low enough to permit commei·ce to derive substantial benefits 
from the canal, and while the charges for the use of the waterway should 
be well within what the traffic will bear, business prudence and political 
wisdom demand that the canal shall be commercially self-supporting 
providing revenues, ln.rge enough to enable the canal to carry itself, can 
be secured without unwisely restricting traffic. The tolls of $1.20 per 
net ton, as established by the President, will not unduly restrict the 
use of the canal, even by shipping least benefited by the waterway. 
Coastwise carriers between the two seaboards of the United States will 
derive the maximum benefit from the canal, and a rate at least three 
times the one established might be paid by coastwise carriers without 
restricting their use of the waterway. 

The canal will cost the United States Government $375,000,000, 
much of which has been, or will be, secured by borrowing funds. The 
interest and principal of this debt must be paid either from funds 
secured by general taxes or from the revenues derived from canal tolls. 
Public expenditures are increasing rapidly. Funds are required in 
increasing amount for the promotion of the public health, for irrigation 
and reclamation, and for maintaining the military power and navai 
prestige of the United States. Large expenditures upon rivers ancl 
·harbors are urgently needed. Taxes must inevitably increase. The 
demands upon the United States are certain to be much greater in the 
future than they have been in the past, and it does not seem wi e for 
the Federal Government to construct and maintain at the expense of 
the general budget such a costly public work as the Panama Canal. 
Those who derive immediate benefit from the use of the Panama Canal 
may properly return to the Government a portion of the profits secured 
from using the canal, provided this policy can be followed out without 
burdening commerce. It should be the policy . of the United States to 
apply business principles to the management of the Panama Canal and 
to prevent its being u continuing burden upon the General Treasury and 
upon the taxpayers of the United States. 

The Clerk read as follows: 
For continuing the construction of lateral distributing systems to 

irrigate the allotted lands of the Uncompahgre, Uintah, and White 
River Utes, in Utah, and to maintain existing irrigation system~. auth.or­
ized under the. act of June 21, 1~06, to _be expended under the terms 
thereof and re1mbursable as therem provided, :jiu0,000. 

Mr. l\IURDOCK. l\Ir. Chairman, I move to strike out the 
last word, and I do so for the purpose of asking the gentleman 
from l\Iinnesota [1\f r . .MILLER] if he can tell us over what period 
of time Mr. Linnen, a special agent in the Interior Department, 
has investigated the conditions on various Indian reservations 
in the United States, what reports he has made, and what hope 
there is of any conclusion of this matter? 

l\Ir. MILLER. I can only answer the gentleman in n general 
way, because my information is only general. I will say that 
1\1r. Linnen is only an ordinary inspector in the Indian Bureau, 
and as such he travels where he is sent to make investigation 
and report. I know he has made some rather extended jnvesti­
gations in various places at different times, extendinO" over 
several years, and, as with other inspectors, as is alway the 
case, he makes his report in detail covering the subject he is 
sent to inve tigate. It has never been the custom to have those 
printed or to send them to Congress. They are in the nature, 
more or less, of the routine part of the work of the department. 
Prof. Moorehead, I am sure, has in mind something that Mr. 
Linnen may hm·e said in some of his recent reports. 

l\Ir. MURDOCK. How recent? 
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Mr. MILLER There is no general investigation which be 
has made or no general l'eport. He has made some special 
reports covering special investigations, the same as other in­
spectors have made, and he has made some, no doubt, recently. 
I presume he is making them monthly, or if he has a detail 
co\ering more than a month, he makes them bimonthly. These 
investigations are not general inyestigations of the Indian ques­
tion. These reports are always available. Several of them 
ha-re been publi~hed as documents from time to time as called 
for. If somebody calls for these they will be published as a 
document. Any Member who would go to the office of the 
Secretary of the Interior could get a copy of them. · 

Mr. MURDOCK. The gentleman does not believe for a min­
ute that Prof. Moorehead is right in his conclusions that the 
conditions that exist 1n the reservations in the United States 
could only be equaled in India or Russia for distress? 

Mr. MILLER. Prof. Moorehead is a very high-minded man. 
He is holding his position simply because of a desire to perform 
a good public service. I must confess, after some reasonable 
investigation, that some of his knowledge must be from hearsay 
and is not always correct. I know he means what he says, but 
I can not always accept his conclusions, because I do not feel 
that they are true. 

I have investigated several Indian reservations in the last 
four or five years, and I would not hesitate to say that the 
condition of the· Indians in this country at large is vastly 
superior to what it ever was before, but that does not conclude 
that in several places there has been great wrong, and in many 
instances there has been great fraud, and that eternal vigilance 
is the p-rice of success in the handling of the Indian question 
all along the line. And it is to the advantage of the whole situ­
ation that men like Prof. Moorehead keep raking it up. 

Mr. MURDOCK. Then does not the gentleman think that we 
ought to have all the information of the Linnen reports? 

.Mr. l\IILLEil. Yes, sir. It has never been the practice in 
the department to publish them. 

1\Ir. HAYDEN. I will say that in one case I was asked to 
have the commissioner give me a report o:t Mr. Linnen. I called 
at the office. The Seeretary said that the information contained 
in the report was to be used before a grand jury in Arizona, 
and therefore could not be published at that time. Mr. Linnen 
was sent to Arizona and the agent was indicted, and Mr. Lin­
nen's testimony was used before the grand jury before anybody 
else saw it. 

Mr. WILLIS. I want to suggest to the gentleman from Kan­
sas that I know something about Prof. Warren K. Moorehead, 
who has been brought into this discussion. I have known him 
personally for 20 years. I regard him as• one of the greatest 
living authorities on the .American Indian. What he knows 
about the Indian he does not base on what he has read in books. 
He has studied these subjects personally and at first hand. He 
ha.s written a number of books on the Indian that are not theo­
retical, but practical, and are entirely reliable. In my judg­
ment what he says about the Indians should carry a great deal 
of weight. 

Mr. MURDOCK. In view of that statement, then, I want to 
say to the gentleman from Ohio that this is rather a severe 
indictment. 
• Mr. WILLIS. It is, if Prof. Moorehead really said what the 

newspapers quoted him as saying. 
The CHAIRl\IAN. The time of the gentleman has expired. 
Mr. HOWELL. Mr. Chairman, I move to strike out the last 

word. 
Mr. STEPHENS of Texas. Mr. Chairman, what is pending 

before the House? 
The CHAIRMAN. Tbe gentleman from Utah [Mr. HowELL] 

is recognized. 
Mr. STEPHENS of Texas. Mr. Chairman, I ask unanimous 

consent that debate on this paragraph close in five minutes. 
Mr. HOWELL. I would like to have one minute. 
The CHA.IR...'1.AN. Is there objection to the gentleman's 

request? 
There was no objection. 
The CHAIRMAN. The gentleman from Utah is recognized 

for one minute. 
Mr. HOWELL. l\Ir. Chairman, in the interest ot. justice to 

the officials of the Uintah Indian Reservation I wish to correct 
some misinformation that has been given on the floor of the 
House recently. The Uintah Indian Reservation in Utah, to 
which reference has been made, has not been examined by 
Special .A.gent Linnen. It has been examined by an agent of 
the department, and while there have been some suggestions 
made with reference to the administration of the reservation, 
there was no criticism made whatever as to the handling of the 
funds of the Indians. The officers in charge were found to be 

I 
absolutely clear from any taint or semblance of corruption in 
the discharge of the important trusts which have been imposed 1 

upon them. 
The Southern Ute Reservation, which was designated as being 

located in Utah, is in Colorado, and I felt like making the · 
record straight, so that the officers of the Uintah Indian Reser- I 
vution might not rest under the imputation of having been found 
guilty of corruption. 

Mr. STEPHENS of Texas. Mr. Chairman, I ask that the 
Clerk read. 

The CHAIRl\I.AN. The Clerk will read. 
The Clerk read as follows: 
For sui;>port and education of 300 Indian pupils :it the Cushman In· 

dian School, Tacoma, Wash., including repairs ancl improvements, and 
for pay of superintendent, $50,000, said approprin.tion being made to 
supplement the Puyallup school funds used for said school. 

Mr. L.A. FOLLETTE. Mr. Chairman, I wish to offer an 
amendment to page 30, after line 6. 

The CHAIRMAN. The Clerk will report the amendment 
offered by the gentleman from Washington [Mr. LA FOLLETTE]. 

The Clerk read as follows : 
Amend, on page 30, after line 6, by addin~ the following : 
"'For SUP{>Ort and civilization of the Kallspel Indians in the county, 

of Pend Oreille, in the State of Washington, to erect a school building, ' 
employees' quarters, and other necessary buildings, and providing the' 
same with equipment, in the pur~hase of stock, implements, seeds, and 
other articles necessary to promote the general welfare of said Indians,.' 
including the employment of teachers and instructors, under the juris·· 
diction of the Spokane Indian, School, Spoklµle, Wash., with the ap-' 
proval o! the Secretary of the Interior, $10,000. I 

" That the Secretary of the Interior Ls hereby authorized and di~ 
rected to make allotments, under the general allotment act, to the' 
Kallspel Indians in the county ot Pend Oreille, in the State of Wash .. ' 
ington, of the following-described lands, which they are now occupying,1 

to wit: .i 

"Township 34 N., range 44 E.: Section 20; S. n of SE. 1 and S. ?i of 
SW. 1 f section 29, all except the SE. 1 of SE. 1 ; section 30, lots 1, 6, 
7, and 12; ,aection 31, lots]J 6, 7, and 12; section 32, NW. 1 of NE. 1, 
N. ~ or NW. 1, SW. 1 of Nw. 1, and W. n of SW. 1. • 

"Township 33 N., range 44 E.: Section 5, lots 4, 5, and 6, SW. 1 o~ 
NW. 1, and 1lJ ?, of SW. ~· .§_ection 6 lots 1, 6, and 7 ; section 8, lots 1,· 
2, 3, and 4 f :m. a of NW. , l!J. ! of SW. !, SE. 1 of NE. 1, W. ~ of SE. 1~ 
a.nil SE. i of SE. 1; sec on 17, all 1 section 18, lots 1, 6, 7, and 12 ~1 section 1~ lots 1, 2, S, 5, 6, 7, 8, 9, and 12; section 20, all except 
E. ~ of Sl1l. 1 ; ~ection 29, all ; section 30, lots 1, 6, and 7 ; section s2; 
lots 1, 2,J_, 5, fl~ and 7, N. n of NE. i, and SE. 1 of NE. 1; section 331' 

S. ~ of Nw. 11 ~ a of SW. 1, SE. 1 of SW . .t, and lot 1. 
" Total area, 4,449.27 acr§." 
Mr. STEPHENS of Texas. Mr. Chairman, I make a point 

of order against the amendment. : 
Mr. LA. FOLLETTE. Will the gentleman withhold his point 

o:f order for two minutes? 1 
l\fr. STEPHENS of Texas. Yes; I will yield to the gentle-

man two minutes. ; 
The CHAIRMAN. The gentleman from Washington [1Ir41 

LA FOLLETTE] is recogniz¢. for two minutes. 
Mr. L.A. FOLLETTE. Mr. Chairman, this amendment whicll 

I have offered is an amendment which I offered to the bill on ' 
a previous occasion. It i.~ to provide for a band of 100 rn-: 
dians in my district in the State of Washington. Some 25. 
years ago the Government moved the tribe from their abiding ' 
p-lace, and this little band, like the SeIIiinole Indians in Florida; ,. 
refused to leave their hunting grounds or homes, and the Gov~ 
ernment set aside the prescribed tract of land I have set forth'. 
in the amendment for theJil, to reside on. They have live<l\ 
there for 25 years without any allotments and without a.n:ri , 
assistance received from the Government in any shape, form, or 
manner. The country thereabouts has been settled up, and the · 
~e has been driven out, and those peopie are in destitute '. 
circumstances. I think it is only an act of justice that they; · 
should be provided for. , 

Tl).e Government set aside this land for them 25 years ago, : 
b-qt it was never allotted to thlilll. They have never had any, j 
schools or anything else done for them, and they are surely as 

4 much the wards of the Government as are the Seminoles or an:v: 
of the Inclians in Oklahoma. 11 

Mr. STEPHENS of Texas. Mr. Chairman, I sympat~ ; 
with the gentleman, and I suggest that the best way for him: 
to proceed is to go to the department and get the departmen~1 to use for the purpose he has in mind part of the lump-sum 
appropriation that we make for that purpose. i 

Mr. LA FOLLETTE. They told me at the department that 
they wished something could be done in this matter, but that' 
they did not have the authority. . 

Mr. STEPHENS of Texas. Then why does not the gentle~ 
man draft a bill and present it to the Committee on Indian 
.Affairs, so that the committee could get a report from the de-; 
partment and the bill could come up in the regular way? It 
can not come in the appropriation bill at this time. It is new 
legislation. 

The CHAIRMAN. The point of order is sustained. The 
Clerk will read. 
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The OJ erk read as follows: 
For support and education of 250 Indian pupils at the Indian school, 

Tomah, Wis., and for pay of superintendent, $43,450; for general re­
pairs and improvements, $6,000 ; in a.ll, $49,450. 

l\lr, ESCH. Mr. Chairman, I wish to offer an amendment, 
which I send to the Clerk's desk. 

The CHAIRMAN. The Clerk will rer>ort the amendment 
offered by the gentleman from Wisconsin [Mr. EscH]. 

The Clerk read as follows : 
Amend, page 30, by inserting after the figures- " $6,00~,'' in line 15, 

the followm"': "For improvement of boiler house and installation of 
central heati'iig plant, including boilers, $8,000." 

Mr. STEPIIE~ 1 s of Texas . . Mr. Chairman, I make the point 
of order against the amendment. It is clearly new legislation. 
It provides for a new boiler and fire house. 

Mr. ESCH. l\lr. hairman, · this is an improyement in the 
existing plant, and .eridently it can not be subj~t to the po.int 
of order mac'~ by the chairman of the Committee on Indian 
Affairs. The present occupant of the chair has declared in a 
rulin.,. this afternoon that where the ·Government has estab­
lished a policy it would be lawful to enact legisla tiou to carry 
out such a policy. 

'l.'lle Government has established an Indian school at this 
place. The heating plant is but an incident thereto, and. hence 
an improvement in s.uch heating plant would n?t b~ - subJect to 
the objection made by· the gentleman as new leg1slabo~ .. 

l\Ir. STEPHENS of Texas. I think the gentleman is wllolly 
in error. This term "general repairs and improvements" has 
been held to mean repairs and improvements on buildings 
used or upon the water· plant or something of that kind at­
tacll~ to the school, for school purposes. The term " general 
repairs and improvements" is well known, and do~s not con­

·tem11late erecting any new buildings or anything of the kind, 
and it would be subject to a point of order. 

.Mr. ESCH. A heating plant would be exactly in line with 
what the gentleman has just stated. 

l\Ir. STEPHENS of Texas. Then . if it is, they _would not 
need this, because it would come under the head -of general 
repairs and improvements, and this $7,000 could be used for the 
purpose of putting it in. . . 

l\Ir. ESCH. You cut it down over a thousand dollars below 
what it was last year. It is \ery necessary. 

Mr. STEPHENS of Texas. It is evidently subject to the 
point of order. The heating plant is not mentioned in the bill, 
and it could not possibly be construed to cover the lleating 
plant. If it could, it could cover the school building or any­
thing else. 

Mr. ESCH. There is a heating plant there now. This is an 
improvement thereof. 

T·he CHAIRl\IAN. Ilas the gentleman the act upon which 
this item in the bill was based? 

l\!r. ESCH. I have not the act at hand. I suppose it would 
hark back to the organic law pro-.Jding for this school. 

The CHAIRMAN. Has the gentleman that act? 
l\Ir. ESCH. I have not. 
'.fhe CHAIRMAN. Can the gentleman get it? We can pass 

this for the time being? 
l\Ir. ESCH. I will try to get the authority. I ask that the 

item may be passed for the present. 
The OHAIRI\IAN. The Clerk will then continue the reading 

of the bill . 
The Clerk read as fo1lows : 
SEC. 25. For support and civilization of Shoshone Indians in Wyom­

ing, including pay of employees, $12,000. 

l\Ir: MONDELL. Mr. Chairman, I move to strike out the 
Jast word. The department estimated $15,000 for this purpose 
this year. The additional $3,000 was partly intended to cover 
contemplated increases in the salaries of some of the officials. 
-Inasmuch as the committee has taken the position that it will 
not agree to any increases whatever in salaries, it is hardly 
worth while for me to offer an amendment, as the committee 
would not agree to it and it could not be adopted. Therefore I 
shall offer no amendment at this point, but express the hope 
that the committee will be a little more liberal in this matter 
in the future. I withdraw the pro forma amendment. 

The CHAIRMAN. The proforma amendment is withdrawn. 
. The Clerk will read. 

The Clerk read as follows: 
Jl'or support and education of 175 Indian pupils at the Indian school, 

Shoshone Reservation, 'Vyo., nnd for pay of superintendent!. $31,025 ; 
to1· genernl repairs and improvements, $4,000 ; in all, $35,020. 

l\Ir. MO:KDELL. Mr. Chairman, I offer the amendment 
which I send to the Clerk's desk . 

The Clerk rea<l ns follows : 
In lines '.! and 3. paire 31. stl"ike out ". 4,000; in all, $35,025," and 

inse1·t in lieu thereof "$6,000; in all, $37,0'.!5." 

'1\fr. FERRIS. I resene a point of oruer on that amencl-
ment. . 

l\Ir. MO~"'DELL. The item is not subject to a point of order. 
Mr. FERRIS. I am not sure about that. 
1\Ir. l\IONDELL. Mr. Chairman, I hope the committee will 

accept this amendment. It increases this item $2,000. The 
estimate of the department was $6,000 above what the commit­
tee has allowed. The entire sum should have been allowe<l, 
because it is greatly needed for slight increases in a few 
salaries, but more particularly for the improvements of the 
dairy barn. Gentlemen are aware that while this school is on 
a reser-rntion, it is specifically appropriated for, and therefore 
none of the sums in the general appropriation can be used for 
repairs. Therefore this school and the farm adjacent must be 
cared for and the improvements made entirely out of these 
items. Among the othe1• buiTdings in connection with the school 
is a dairy barn which is in a Yery bad condition. It should he 
rebuilt The department estimates that $4,000 is needed for this 
work, but I am only asking the committee to give us $2,000, in 
the hope that with the increase of $2,000 they may repair or 
partly rebuild the dairy barn so that it will be possible to con­
tinue to use it. On page 141 of the hearings this language i 
used by the commissioner : 

This will leave a balance of about $4 ;000 for use in constructing .a 
new dairy barn at the school, which is badly needed, as the one n<?"; m 
use is in a dilapidated condition, tumbling in and 11.ot worth repa1rrng, 
and wholly unfit to keep stock in. 

As a matter of fact, what is c.ontemplated is really to rebuild 
the dairy barn, and $4,000 is needed for that purpose; but if 
the committee will add $2,000 to the appropriation I hope that 
they may be aule to make that improYement. Without it the 
building is likely to be in condition where it can not be used at 
all. I should ask for more for this purpose. I should ask for 
an increase in the salary of the superintendent, and for other 
officials, if I believed there was any hope of securing it, but as 
I know all such increases would be opposed and defeated I atu 
only asking what I feel is absolutely essential. 

l\Ir. STEPHENS of Texas. I desire to ask the gentleman 
whether or not this is a structure of stone, brick, or lumber? 

l\Ir. l\IONDELL. This building has perhaps a stone founda­
tion but built as I recollect, of native lumber, and the liew 
building would, I assume, be built of native lumber, which the 
Indians would largely get out themselves. T~e money would 
be expended to a considerable extent for Indian labor. They 
would saw the material at their own sawmill, I hope, and get 
the material from· their own reservation. 

Mr. STEPHENS of Texas. Would it be necessary to rebuild 
the barn entirely? • . 

l\fr. 1\IO~'DELL. Very largely, I am inclined to•tbmk. Prac­
tically it would be necessary to go to .the founilll:tion and. tb~n 
come up with a new structure. Possibly there is material m 
the old barn that they will use, but practically the barn should 
be rebuilt. 

Mr. STEPHE.l.~S of Texas. How long has the barn been 
there? 

l\fr. l\IONDELL. I should say 20 years or more. 
1\fr. STEPHENS of Texas. How many cows and other ani­

mals do they have? 
·Mr. MONDELL. They have a corusklerable farm, about l,~O.P 

acres, and a herd of cows to furnish milk, cream, and make the 
butter". · 

l\Ir. STEPHENS of Texas. Does the gentleman know the 
size of the barn? 

Mr MO~"'DELL. No; but it is quite a large barn; they esti­
mate. that it would cost $4,000; but with this increase they 
will have in · all $6,000 for an needed repairs, and I am .in 
hopes that out of this $6,000 t~ey can take enough to .rebmld 
the tiarn and then have a small sunr for other repai~s. !t 
will not give the amount that they · ought to have, but it will 
help some. . 

l\1r. STEPHENS of Texas. The gentlema~ ~rom Wyomrng 
has another amendment. Is the gentleman w1llrng to take the 
additional amount out of the general appropriation? 

Mr. l\IONDELL. Yes. . 
Mr. STEPHENS of Texas. 1\fr. Chairman, I have no ob]ec-

tion to this amendment. · . 
'The CHAIRMAN. The question is on the amendment offerell 

by the gentleman from Wyoming. 
The amendment was considered and agreec.1 to. 
The Clerk read as follows: 
For contiuuin"' the work of constructing an · irrlgatio? system. wit~in 

the diminished §boshone or Wind River Uese1·vation. rn Wyom1pg, m­
cludlng the maintenance and operation of. c:;omplet('d ca.nals, $ u.,.O.O?O· 
reimbu1·sable in accordance with the provisions of the act of ularch 
a, mo:>. 
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Mr. MONDELL. Mr. Chairman, I offer the amendment 
which I send to the desk, to be inserted at the end of the 
paragraph. 

The Clerk read as follows: 
Page 31, line 9, insert the following as a ne~ p~ragraph: . 
"Provided, That the Secretary of the Inter10r is he1:eby a.uthor1zed 

nnd directed to use not to exceed $1,000 of the sum herem appropriated 
for the purpose of making an investil?'ation of the conditions of the 
roads and bridges of the said Wind River Reservation, and ~ball sub­
mit a report thereon. together with maps and plans of S!lld roads, 
together with an estimated cost of construction of the swtable and 
neces ·ary roads and bridges on said reservation." 

Ur. STEPHENS of Texas. This does not enlarge the appro­
printion? 

1\lr. l\IONDELL. It does not enlarge the appropriation at 
all. It does not increase the appropriation, but gives the 
Secretary of the Interior nn opportunity to make a needed 
in,·estigation. 

l\Ir. STEPH&~S of Texas. Is the gentleman aware, if he 
gets this amendment, that it will be subject to a point of order 
iu a succeeding bill-that the appropriation would be subject 
to a point of order? 

hlr. MONDELL. I understand that. The gentleman under­
stands that any appropriation that was made following this 
report, if the report should justify an appropriation, would, 
perhaps, be subject to a point of order. 

Mr. STEPHENS of Texas. The whole pro-dsion is reim­
bur"able? 

Mr. MONDELL. It is. 
. Mr. STEPHENS of Texas. The Indians are requesting that 
this shall be <lone? 

Mr. MONDELL. I think they desire to have good roads. 
l\Ir. FOSTER. l\Ir. Chairman, I would like to ask the gen­

tleman is there any money in the Treasury to the credit of these 
In<li:ms? 

l\lr. MONDELL. There is not ·rnry much at this time, but 
the Inclians lmrn· oYer a million acres of land that by law are 
subject to sale now and are being sold from time to time. In 
a<luition to that they haYe a reservation which they own in 
common in addition to their allotment, and a good deal of it is 
very good land. 

l\lr. FERRIS. l\Ir. Chairman, if the gentleman will allow 
me, the property of these Indians amounts to $2,212,140.68; so I 
assnrne that the Government would get its money back. 

l\lr. 1\101\'DELL. I do not think there is any question about 
that. 

The Clerk completed the reading of the bill. . 
i\Ir. ESCH. Mr. Chairman, there was an amendment offered 

by me, on page 30 9f this bill, that was passed over. I ask 
unanimous consent to withdraw the amendment to which the 
gentleman from Texas made objection and offer in lieu thereof 
the following which I send to the desk. 

The Clerk read as follows: 
Amend, line lU, page 30, by striking out the figures $6,000 and in­

serting in lieu thereof $14,000. 

l\Ir. ESCH. l\fr. Chairman, the prime object of asking for an 
increase in this appropriation is to improve the heating plant 
at the Tomah Indian School. The heating plant they have 
there heats only two bui1dings, and there are a dozen buildings 
on the grounds. They have separate boilers and separate 
buildings. The purpose is to connect the several buildings with 
a central plant, and enlarge the plant in order to meet the new 
demands. The separate heating plants in the several buildings 
Imm been installed many years. The several boilers are in 
bad condition and can not be put to the highest capacity to get 
the highest pressure and meet the low temperatures that we 
haYe in that climate. The cost of repairs is increasing year by 
year by reason of the separate heating plants in the separate 
buildings. It is a matter of great economy to install a separate 
plant and heat all the buildings, not only an economy as to 
senice, but a great economy in coal consumption. The coal 
co t last year $7,500 to heat these buildings. C-01. Pringle, 
su_perTising engineer of the Indian service, declares that with 
an improyed plant there would be a saying of 15 to 20 per cent, 
which would· amount to $1,500 a year. So the cost of this im­
provement can be saved in five years. No private individual or 

• prirnte corporation would persist in maintaining the heating 
system that we haYe there in that school to-day. T·hey would 
install a central plant to effect the econom1es that I haye sug­
gested. I hope, on the plea of economy, if on no other, the 
gentlemen will consent to the increase in this item. 

1\Ir. STEPHENS of Texas. 1\Ir. Chairman, I desire to ask 
the gentleman how old this school is. 

Ir. ESCH. 0Yer 20 yenrs. 
1\Ir. STEPIIE~S of Texas. How many students are there? 
l\fr. FERRIS. The enro11ment is ~G!) and the attendance 239. 
~Ir. STEPHE:XS of Texas. What is the cost per capita? 

Mr. ESCH. I think $177. 
Mr. STEPHENS of Texas. What is the size of the farm that 

they haYe? 
Mr. ESCH. Three hundred and forty acres. 
l\fr. STEPillili.'{S of Texas. What kind of lmildings have 

they? 
1\Ir. ESCH. They are of brick. 
Mr. STEPHENS of Texas. Are they of brick throughout? 
Mr. ESCH. Yes; except two or three small buildings. 
l\fr. STEPHENS of Texas. I see they have been making 

appropriations for general repairs and improvements right 
along, as they do usually in all of these schools. If these are 
brick buildings, why is it that they would be needing repairs 
from year to year if only 20 years old? 

Mr. ESCH. In the one item of repairing boilers in these 
separate buildings I understand the cost one year was almost 
$1,000. Then they are trying to replace the old pine floors of 
these schools with har<lwood, and have tried to put in cement 
sidewalks. They haYe tried to enlarge the dairy barn and to 
make other improvements. They have also improved the 
waterworks. 

l\fr. STEPHENS of Texas. Does the gentleman know what 
the additional amount estimated was? 

Mr. ESCH. Twenty-one thousand dollars by the superinten­
dent, which includes, however, an employees' building. 

Mr. STEPHENS of Texas. Does not the .gentleman think that 
$4,000 would be enough for the purpose that he desires? 

Mr. ESCH. I am afraid it would not, because of the cost 
of connecting the central plant with these 12 buildings. We 
haYe to lay the pipes 5 feet under ground. 

Mr. STEPHENS of Texas. I will be willing to accept an 
amen<lment of $4,000. 

Mr. ESCH. Will not the gentl(!]Dan make it $5,000? [Laugh-
ter.] . 

Mr. STEPHENS of Texas. I am willing to make it $4,000. 
Mr. ESCH. 'l'hen, Mr. Chairman, I will amend my amend­

ment by making it $10,000, being an addition ·of $4,000, as sug­
gested by the gentleman from Texas. 

The CHA.IRl\1AN. The Clerk will report the amendment. 
The Clerk read as follows: 
Amend, line 15, page 30, by striking out the figures " $G,OOO " and 

inserting in lieu thereof the figures "$10,000." 

l\Ir. STEPHENS of Texas. And by changing the totals to 
correspond. 

The CHAIRl\IAN. The question is on the amendment. 
The question was taken and the amendment was agreed to. 
Mr. STEPHENS of Texas. Mr. Chairman, I ask unanimous 

consent now to return to page 10 of the bill, to the item under 
California. · 1 

The CHAIRMAN. It was the understanding that if there was 
no objection the committee would return to that item. 

Mr. STEPHE.:..~S of Texas. This item was passed onr on 
last Tuesday in order that the gentleman from California [Mr. 
RA.KER] might have an opportunity to offer an amendment. 

l\fr. FOSTER. l\1r. Chairman, I think the item has not yet 
been read. 

The CHAIRMAN. The Clerk will read the item. 
The Clerk read us follows: 

CA.LIFORXIA. 

SEC. 3. For support and civilization of Indians in California, including 
pay of employees, and for the purchase of small tracts of land situated 
adjacent to lands heretofore purchased, and for improvements on lands 
for the use and occupancy of Indians in California, $5 7 ,000._ 

l\fr. FOSTER. Mr. Chairman, on that I resene a point of 
order. I desire to ask the gentleman from California [Mr. 
TIA.KER] a question. He seems to have some interest in this 
matter. 

Mr. RAKER. Oh, no interest especially, except as a Repre­
sentative fTom California to the end that these unfortunate peo­
ple be properly cared for. 

l\Ir. FOSTER. How many Indians are there in Ca1ifornia? 
Mr. RAKER. Something oyer 20,000. 
Mr. FOSTER. And how much land ha\e they? 
Mr. RAKER. I am not able to inform the gentleman. 
Mr. FOSTER. This is irrigated property? 
Mr. RAKER. Ob, no; this is throughout the entire State . 
l\fr. FOS'I.'ER. How long has Congress been approprinting 

$57,000 to buy little strips of lands around where these Indians 
are located? Can the gentleman inform us? 

Mr. RAKER. No. I can say this, that Congress has never 
been appropriating $57,000 for this ptll'pose. 

l\fr. FOSTEil. Ob, I think it has for seyeral years. 
l\Ir. RAKER. They ha>e been appropriating big amounts, but 

not sufficient,. of course, for the purpose of education and main­
tenance of Indi:ms, and, incidentally, for the purchase of some 
lands. 



1312 CONGRESSIONAL. RECORD-HOUSE. J ANUARY 9, 

;\Ir. FOSTER. Can the gentleman inform the committee bow 
much of this $u7,000 is expended for sala1·ies for men looking 
after this all of the time? 

l\Ir. RAKER. I am unable to state the exact amount. 
Mr. FOSTER. Does the gentleman know whether there are 

men who are employed constantly to pick up those little pieces 
of Jund? 

Ur. RAKER. Oh, no; I am satisfied of that. 
.Mr. li'OS'l'ER. Is the gentleman sUI·e of that? 
Mr. RAKER. Yes; I am satisfied of that. 
Mr. FOSTER. l\Iy understanding is that there is a certain 

one who is kept busy there all of the time, employed by the 
year. _ 

1\lr. RAKER. I think that does not apply to the State of 
California for the purpose of picking up land. 

Mr. FOSTER. They a.re buying this land. 
Mr. RAKER. Noons, as I understand it, is engaged in that 

special occupation. 
l\f r. FOSTER. Who looks after buying this land? 
l\Ir. RAKER. First, it ~ ould be the agents or the super-

- intendents of the schools near by where they are looking after 
the other matters, and if it becomes necessary to obtain some 
small tracts they would do so. 

· Mr. FOSTER. They spend $57,000 ev.ery year? 
l\Ir. RAKER. Oh, n-0 ; this does not cover all. The purpose 

of the bill is for the. support and civilization of the Indians of 
alifornia. That goes over the entire State. 
l\Ir. FOSTER. And the purchase of land? 
i\Ir. RAKER. And incidentally-and it is so incidental that 

it amounts to yery little-there are occasionally small pieces 
of Jund that are obtained adjacent to some particular tract now 
held by the Government for the use of the school or otherwise, 
and there have been a few "instances where they have pur­
chased a little tract for some Indians. 

l\fr. FOSTER. Does the gentleman propose to increase this 
amount? 

l\Ir. RA.KER. Yes; as recommended by the department in its 
estimate and, further, as sh-Own by virtue of correspondence 
with the department. 

l\Ir. FOSTER. How much does the gentleman propose to in­
crease it? 

Mr. RAKER. Three thousand dollars. 
Mr. FOSTER. For the purpose of buying land or paying 

salaries? 
1\fr. RAKER. For the purpose of absolute necessaries for 

the care and support of the Indians. There are a number in the 
State that are unprovided for. Even our counties are assisting 
all they can, and I am informed by the depa1~tment that they 
hm·e used up every cent that they appropriated last year and 
thflt there are needy Indians in the State, scattered over the 
State, that ought to have the care and assistance of the depart­
ment, ancl the department is unable to give them that care on 
account of not having the funds. 

Mr. FOSTER. Mr. Chairman, the gentleman's argument is 
so con-rincing to me that I run willing to withdraw tlle point of 
or<1er. I withdraw the point of order. 

l\Ir. RAKER. I offer the following amendment. 
The CHAIRMAN. The gentleman from California offers an 

nmendment, which the Olerk will report. 
The Clerk read as follows : 
A.mend, by striking oat the figures "1>7.000," at the end of line 23, 

on page 10, and insert in lieu thereof the figures "60,000." 

Mr. RAKER. Now, Mr. Chairman-- _ 
Mr. STEPHENS of Texas. Is there any specific piece of land 

that it is designed to purchase? 
Mr. RAKER. This does not apply to the land at all, and I 

hope it will not be used for land, but for the actual necessaries 
for the maintenance of the old Indians scattered all over Cali­
fornia. I have a letter here---

l\Ir. TEPHENS of Texas. Does that change the language 
of the law heretofore? 

Mr. RAKER. No; this is just the same. I only strike out 
"fifty-seven thousand" and put in "sixty thousand." 

Mr. STEPHENS of Texas. Just changing the totals? 
Mr. RAKER. That is all. 
Mr. STEPHENS of Texas. Then I withdraw any objection. 
Mr. MILLER. Mr. Chairman, if the gentleman has :finished, 

I rise to oppose the amendment. I certainly hope the chairman 
of our committee will not accede to that amendment. If I un­
derstand the purport of it, he is introducing a revolutionary 
and most remarkable proceeding. Every State has many 
indigent, poverty-stricken, perhaps suffering, Indians scattered 
through it. It is because of humanity actuating the respective 
communities in which they ma.y li-re that they extend some care 

to them. If they have some property rights or tribal rights, it 
is the duty of the Government to look after them omewhat, but 
never since I ha-re been a member of the committee have we 
appropriated from the Federal Treasury a dollar for an agent 
who is going over a State to find some needy Indians and pay it 
to them. I understood the gentleman to say that he wanted 
$3,000 to take care of these poor and needy Indians. 

Mr. RAKER. Will the gentleman yield there? 
Mr. MILLER. Certainly . 
Ur. RAKER. There is in this bi11 provided for the care and 

support and civilization of Indians in California, ~57,000. Now, 
there have been a number of applications to the department 
more than furnished last year for these Indians. Last year 
they were unable to do it, and they are unable to do it this 
year. They recommended that $60,000 be appropriated. Ac­
cording to their letter to me they say it ought to be $75,000. 

Mr. MILLER Are you speaking of the department's e tl-
mate? 

l\fr. RAKER. I am speaking of the letter of the department. 
Mr. :MILLER. I am speaking of the department's estimate. 
Mr. RAKER. Yes, sir; I ha·rn a letter here. 
Ur. l\IlLLER. And the letter is from the local officer? 
:Mr. RAKER. No; it is from the Secretary here, the Assist­

ant Secretary of the Interior, l\fr. Ada.ms. He says : 

Hon. Join- El R~KER, 

DEPARTi\IE.::-l"T OF THB lNTER.lOR, 
TVasltington, Ja11ua1·y !, 1913. 

House of Representatives. 
Sm: In response to your letter of December 30, 1912, addressed to 

the Indian Office, rega1·ding the appropriations !or the Fort Bidwell 
:µid Greenville Indian schools, I have the honor to advise you that the 
department has submitted favorable reports, with amendments, on ' 
H. R. 26669 and H. R. 26670. introduced by you, providing specific 
appropriations for the Fort Bidwell and Greenville Indian schools. 
There are tnclosed for your information copiec;; o! the reports of the 
depa.rtmen t on these bills. 

The department will be glad to see the provisions contained in 
H. R. 26669 and H. R. 26670, if amended as suggested, incorporated in 
the Indian sppropriatlon bill and a specific appropriation provided for 
these schools. 

Referring to the appropriation for the support and civilization of 
Indians in California, your attention is invited to the estimate of the 
department found on page 401 of the estimates of appropriations, 
1914, wherein the department requested $60,000 for this work. The 
Indian bill, H. R. 26874, as reported by the Hou e Committee on Indian ' 
Affairs, carries an appropriation of only $57,000 for this work. Wllil 
there is need for $75,000 for the support and civilization of Indians 
in California, the department would be satisfied 1f its estimate for thl 
work. amounting to $60,000, were provided for in the Indian appro-
priation bill. . 

Refr.rring to the Indian school at Riverside, Cal., you are a<lvised 
that the department's estimate for this school is as follows: 

.. For support and education o! 550 Indian pupils at the Sherman In­
stitute, Riverside, Cal., for pay of superintendent, and for general 
repairs and improvements, $105

1
.ooo ; new buildings, $20,000 ; central 

heating plant, :i;15,000; in a.11, 40,000." 
The Indian bill as reported to the House carries an appropriation of 

only $104,350 for the Riverside school. The Riverside plant. by the 
use of the sleeping porches which have been added to a number of the 
dormitories, has a capacity of about 700. In view of the fact that 
this school can now accommodate about 700 pupils, it would be in the 
interest of economy in the expenditure of public ~runds to authorize the 
enrollment of 700 pupils, provided Congress would appropriate for the 
support of this number. 

The increase in the enrollment at this school from 550 to 700 would 
require an additional appropriation over the estimate submitted b:v the 
department of $25,050, this amount being determined on tbe basis ot 
$167 per pupil. 

A new building for employees' quarters is one of the urgent needs 
of the Riverside School. In tbis connection your attention is invited 
to the letter of the department of even date in answer to your letter 
of December 23, 1912, with which you inclosed a copy of a letter from 
the Chamber of Commerce of Riversi<le, Cal., regarding the Riverside 
Indian School. 

Rcferrin"' to your inquiry regarding the needs of the Indians of the 
Klamath River Indian Reservation, your nttention is invited to the 
report of the department dated December 21, 1911, trnnsmitting o. 
draft of legislation which has been introduced as II. R. 16683, which, 
jf enacted, would enable the department 1o use the available funds 
ari ing frQm the sale of the lands of said Indians for their l>enefi t. I 
should be glad to see enacted at this session o! the Congress 11. R. 
16683. I 

The department will be pleased to furnish any :idditlona.J information 
that you may desire rei1m. rding the matters to which you re!er in your 
letter of December 30, !>12. 

RespectfulJy, S.umEL .A.DA.Ms, 
Fif'st Assistant Secretary. ! 

Mr. MILLER. Very well ; I am glad to have that informa­
tion. Still, l\lr. Chairm.aP, it does not alter the situation from· 
my own viewpoint. In the first place, to my mind. this is an'. • 
exceedingly dubious paragraph. I always have thought so, and 
that it was subject to a point of order. It contains several1 

things which, if it were a new proposition, I never would give '. 
my consent to. For instance. it authorizes the :purchase o:t 
small tracts of land situated adjacent to land heretofore pur~ j 
chased. What tracts of land, by whom purchased, and what 
~? ~ 

The CHAIRMA...~. The time of the gentleman from Minne­
sota [Mr. MILLER] has expired. 
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l\Ir. !\IILI~ER. Mr. Chairman, inasmuch as most of my time 
was occupied by other gentlemen, I ask an extension of five 
minutes. 

The CHAIRMAN. Is there objection? 
There was no objection. 
Mr. MILLER. That in itself would be sufficient to defeat the 

bill if it were an original proposition. A year ago we allowed 
$57,000. Does not the committee see fit to reappropriate that 
exact amount? Now, in view of the peculiar and particular 
charncter of this appropriation I do not think it wise for the 
gentleman to ask to jncrease it, because if he does it may be 
that the next time it falls by it will not be in at all. I do not 
believe this kind of an appropriation should ever be started, but, 
having once been started, Mr. Chairman, I do not think it 
should eyer be extended. 

The CHAIRMAN. The question is on the amendment offered 
by the gentleman from California [Mr. RAKER]. 

The question was taken, and the amendment was rejected. 
Mr. RAKER. Mr. Chairman, I desire to have printed as a 

pa.rt of my remarlfs a letter from the Acting Secretary of the 
Interior, and also one from Mr. Abbott, the acting commis­
sioner, dated December 21. 

The CIIAIRMAN. Is there objection? 
There was no objection. 
'l'he letter is as follows : 

DEPA.RTl\fENT OF THE INTERIOR, 

Ilon. Jon~ E. RAK.EB, 
Hottse of Representatives . 

OFFICE OF INDIAN AFFAIRS, 
Washingto-n, D ecember 31, 1912. 

Srn: Receipt is hereby acknowledged of your letter of December 18, 
m:iking inquiry in regard to the status of certain indigent Indians liv­
ing at Hay Fork, Trinity County, Cal. 

In reply, I have the honor to advise you that these Indians are 
located about 100 miles from the nearest Indian school, Round Valley 
Indian School, at Covelo, Cal., and the superintendent states that it 
will take at least two weeks' time and cost approximately $75 for each 
visit made to these Indians. At times it would be impossible for him to 
visit them on account of the dangerous streams between the two places. 

For administr:itive purposes, these Indians are considered under the 
jurisdiction of Mr. Horace G. Wilson, in charge of the nonreservation 
Indians of Oregon and California, with headquarters at Roseburg, Oreg., 
about 200 miles from where these Indians live. 

The office always stands ready to furnish real emergency relief to 
Indinns in a starving or destitute condition within the territory where 
the ·crvice has facilities for such action and as far as applicable funds 
are a 1ailable. 

As heretofore set forth in previous correspondence in regard to the 
mattet·, it ts practically impossible, owing to the limited amount of 
funds available, for this office to give more than occasional temporary 
relief to these Indians. With the funds appropriated for the Indians 
in the State of California it is practically impossibl~ to provide for the 
n eeds and industrial advancement of the Inclians directly under the 
jurisdiction of the various superintendents, and at the present time 
tbe1·e is no balance of the amount appropriated for the " Support of 
Indians in Clllifornia " for the present fiscal year except what is already 
hypothecated for certain definite purpo,es. 

In the estimate of needs for the Indian Service during the fiscal year 
]!)14 the department estimated that at least $60,000 would be neces­
sary for the Indians in California and $250,000 to provide for the 
" Relieving of distress and prevention of disease, etc., among Indians," 
which amounts, as reported from the committee, have l.>een cut to 
$G7.000 and $90,000, respectively. 

It will thus be seen that the :imounts approved by the committee are 
cons iderably le~s than those estimated as absolutely necessary for the 
need of the Indians in your State and to provide for the relief of 
destitution among Indians in all parts of the country. 

Uespectfully, 

(See copy of other letter preceding.) 

F. H. ABBOTT, 
Acting Co111missio1ier. 

l\lr. RAKER. :Kow, Mr. Chairman, I offer the following 
nmendment. 

The CHAIRMAN. The gentleman from California. offers an 
amendment, which the Clerk will i·eport. 

The Clerk read as follows: 
Amend by adding the following at the end of line 23, on page 10 · 
" For the support and education of 100 Indian pupils at the Greenville 

Indian School, Greenville, Cal., and for pay of superintendent $18 700 · 
for general repairs and improvements, $1,000; for consti!uction of 
septic tank and sewerage system, $3,000 ; for an employees' building to 
be used for employees' quarters, club, kitchen, dining room, $4 000 ·'for 
shop building for instructing the boys in blacksmithing and carpentry 
$1 1200 ; for school farm for maintaining the school stock and smaii 
dairy herd, and for raising fruits, grains, and vegetables, $7 000 · for a 
school and assembly building for general meetings and entertainments 
$8,000 ; for a complete steam-heating plant for school and accessory 
buildings, $6,000 ; for a boys' dormitory with a capacity of 75 $5 000 ; 
for a steam laundry with a capacity of washing and ironing for! 150 
per ons, $2,600; in all, $56,500." 

l\fr. STEPHENS of Texas. 1\Ir. Chairman, I make a point of 
order against the amendment on the ground that it is new 
legislation. 

Mr. RAKER. Will not the gentleman reserve the p·oint of 
order for a moment? 

1\Ir. STEPHE~S of Texas. I desire to state to the gentle­
man frankly that I think it would be unwise legislation to 
permit a new school plant to be erected without investigation 

and full report on the matter. We ha\e had no cha.nee to make 
that investigation, and hence I make the point of order. If the 
gentleman desires to make a statement, I will yield him the 
fi\e minutes. 

Mr. RAKER. The school at Greenville has been built for 
quite a number of years. It is a wooden structure. Both boys 
and girls use it. The dormitory for the boys is at one end and 
that for the girls is at the other end. '!'he school neecls much 
improyement in the way of new buildings and general impro\e­
ments to the premises. I will read what the Secretary of the 
Interior says in, regard to it in his letter under date of Janu­
ary 2, 1913; and by way of remark I may say they estimated in 
the regular estimates for 1914, on page 401, for this school 
building as a separate institution. Here is what the Secretary 
says: 

Hon. JOHN II. STEPHE~s, 

DEPARTMEl~T OF THE INTERIOR, 
Washington, Januar y 2, 1913. 

Chairman Committee on l11,dian Affairs, 
H01ise 9f Representatives. 

Sm : The department acknowledges receipt of a letter received from 
Hon. JOHN E. RAKER, addressed to the Commissioner of Indian .Affairs, 
dated December 5, ln which he incloses copies of House bill No. 26670. 
providing an appropriation for the support and education of Indian 
pupils at the Greenville Indian School, California, as follows : For su:p­
port and educationf $18,700; repairs and improvements, $1,000; septic 
tank, $3,000; emp Qyees' building, kitchen, dining room, etc., $4,00U ; 
shop building, $1,200; purchase school farm, $7,000; school and 
assembly building, $8,000 ; complete heating plant, $6,000 ; boys' dormi­
tory, capacity 75, $5,000 ; and a steam laundry, capacity 150 persons, 
$2,600 ; makrng a total of $56,500. 

He requests that a report be made to the Honse Committee on Indian 
Afr airs. 

There is urgent need for a well-equipped school at Greenville. It is 
located in a section of California where there are a large number of 
Indian pupils who have not access to any schooL It is estimated tbat 
there are over 300 out of school and largely without school facilities 
of any character. '.rhe present capacity of the Greenville School is 
about 100. It has no shop buildings, employees' quarters, central heat­
ing or sewage systems, and the other buildings are inadequate for the 
purposes for which they are used. The plant should be very substan­
tially improved. This bill provides for the support of 100 pupils for 
the yea r 1914, and if it should be approved the new buildings pro­
vided for will increase the capacity to 150 pupils. 

The item of $5,000 for a dormitory for 75 boys is, however, too small. 
This should be changed to $15,000, which will make ample provision 
for the construction of a -dormitory with a capacity of 50 or 60 pupils. 

This department has heretofore recommended that this school be 
specifically provided for. In the estimate submitted by this department 
for the proposed bill, making provisions for the entire Indian Service, 
it is recommended that $30,000 be given this school-$20,000 for the 
support of 100 Indian pupils and repairs and improvements and $10,000 
for new buildings. This estimate for Greenville, however, was very 
conservative. 

The provisions of the bill proposed by Congressman RAKER are much 
more liberal and are justified by the needs of the Indian service in this 
community ; and, with the change suggested, I should be glad to see 
the provisions contained in H. R. 26670 incorporated in the Indian 
appropriation bill as a specific appropriation for the Greenville Indian 
School. If that be impracticable, I trust the bill may receive con­
sideration as a separate measure. 

R espectfully, 
WALTER L. FISIIER, Secretary. 

I also haYe here a letter under date of November 2':5, 1912, 
from the superintendent of the Indian school at Grce1ffille. I 
want to state-and I think the chairman of the Committee on In­
dian Affairs will bear me out in the statement-that, while tll 
members of the committee, as I know, want to be fair, and nre 
fair, they have not had an opportunity, except from these re­
ports, to go into the matter, although the school is there. Here 
is the report from the Secretary of the Interior, and a letter from 
the Indian SeniC'e, and from the superintendent at Greem·ille 
Indian School, showing the necessity of this school. H ere is 
what the superintendent says: 

DEPARTMENT OF THE INTERIOR, 
UNITED STATES INDIAN SERVICE, 

GRF..EXVILLE l!'iDIA.N SCHOOL, 
Greent:ille, Cal., November 25, 191£. 

Hon. :TOH~ E. RAKER, :iU. C., 
Washington, D. 0. 

DEAR Sm: Complying with request contained in your letter of the 
16tll in~tant, I take pleasure in submitting herewith itemized estimates 
of improvements needed at this school, with amount for general sup­
port, trusting that same can be included in the bill under special appl'O­
priation for this school. 

For support and education of 100 Indian pupils at Greenville School, 
Cal., and for pay of superintendent, 18,700. 

For general repairs and improvements, $1,000. 
For construction of septic tank and overhauling the sewer system, 

$3,000. The sewer discharge at present is into an open field and is 
not sanitary, and complaints are being made by residents in vicinity. 
This needed improvement should be appropriated for by all means. 

An employees' building, to be used for emp~yees' quarters, club 
kitchen, ulning room. etc., $4,000. 

A shop building, 80 b;y 50 feet, for instructing the boys in black-
smlthing and carpentry, :i;l,200. _ 

A school farm for maintaining school stock and a small dairy herd 
and for raising fruits, grains, and vegetables, $7,000. At present the 
institution has not an acre of farming or grazing land, and, of course, 
the boys can not be given training in agricultura.J. pursuits. 

A school and assembly building, $8,000. At present there is no place 
for general meetings, entertainments, etc. All exercises of this kind 
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must be hclrl in a mall classroom, whicll i entir-ely inadequate, o:r in 
the dining r-0om. which is not at all suited to tbe purpose. 

A complete stettm-heating plant, 6,000. At present the buildings axe 
:ill heated by wood stoves, which method ls both unsatisfactory and 
dangerous. 

A boys' l!qrmitory with a capacity of 75, $5,000. The present sys­
tem of housing both sexes ln the same building is extremely unsatls­
tadory ; besides. this a-Od1tional -Oo:rmitory ls badly needed. 

A steam laundry, with a capacity of washing fox 150 persons, $2,600. 
Of course, 1t wm be understood that when the desired improvements 

in the way of buildings are completed the capacity of the school will 
be increased to 150, which numbe.r sh-0uld then be appropriated for. 

· Trusting this information will suit your purpose and that the whole 
list may be included in the bill for this ilchool, I am, with best wishes, 

Ve17 sincerely, w. s. CAMPBELL, 
W.S.C.-W.J.Z. Supt. & S. D. A.. 

Yet I understand, Mr. Chairman, that I will haYe to submit 
to the ruling of the Chair. 

l\Ir. STEPHENS of Texas. l\fr. Chairman, if the grntleman 
will permit me, I would like to state-

The CHAIRMAN. Does the gentleman from California 
yield? 

Mr. RAKER. Yes; I yield. 
Mr. STEPHENS of Texas. There is now an appropriation 

sufficient to run this school out Qf the lump-sum appropriation, 
and the lump-sum appropriation is $1,400,000. This school has 
heretofore been supported from the general item for Indian 
schools support, which takes care of all the Indian schools. 
This school, however, has become insufficient, and in order 
to relieve the Fort Bidwell School it should have a specific 
appropriation. The school is already . appropriated f01· under 
the lump-sum appropriation, and I do not see any sufficient 
reason why we should change it from the lump-sum appropria­
tion to a specific appropriation. For that reason I must urge 
the point of order. 

Mr. RA.KER. I will ha·rn to submit to the point of order. 
Let the Chair decide. 

Mr. STEPHENS of Texas. Mr. Chairman, I submit that the 
amendment is new legislation. 

The CHAIRMAN. The point of order is sustained. 
Mr. RAKER. Now, 1\lr. Chairman, I ask rmanimous consent 

that in connection with this amendment I be permitted to insert 
a letter of the Secretary of the futerior of date January 2, , 
1912, and also a letter from the superintendent of the Indian 
school at Fort Bidwell, showing the necessity ot this impr-0ve­
ment, and a letter from the Assistant Secretary of date Jan­
uary 3, 1913, covering these general bills. 

The CHAIRMAN. The gentleman from California [Mr. 
RAKER] desires authority to have done the printing indicated. 
Is there objection? 

There was no objection. 
F-01lowing are the additional letters referred to: 

Hon. JOH~ H. STEPH.E.."S, 

DEPARTMENT OJl' THE lNTE1UOR, 
Washington, January !, 1918. 

Chairman Committee on India1i Affairs, 
House of Representatives. 

Srn: The -department acknowledges receipt of a letter from H<>n 
JOHN El. RAKER, addressed to the Commissioner of Indian Affairs dated 
December 5, in which he lncloses copy of H. R. 26669, provialng .an 

ppropriation for the . support and education of the Indian pupils of 
the Fort Bidwell Indian School, Fort Bidwell, Cal., and for repairs 
and improvements, and for other purposes, rui follows : Cost of em­

loyees, 10,500; for clothing, subsistence, and -0peratin.&' expenses 
'7,101 ; for open-market purchase 1,000; for transportanon of sup~ 

plies from railroad, $-500 ; for telephone and telegraph expenses, $100 · 
for transportation of pupils to and from school, $500; for eeme.nt 
walks, 3,000; for woven-wire fence, $1,000; for irrigation work, 500 · 
for farming experiments, 300; for new school building, $10,000 ; tor 
new superintendent's quarters, $2,500 ; for traveling expenses, $300 • 
for harvesting, thrashing, and grinding, ~350 ; for financial clerk, $600 ! 
for automobile for use of school and superintendent, $1,200 ; for saw~ 
mill, planer, and equipment, $3,000; for clearing and grubbing 200 
acres, 500 ; ma.king a total appropriation of $42,951. 

Mr. IlA.KE"R requests that a report be made to the House Committee 
on Indian Affairs. 

The form of this bill is objectionable because it sets out specifically 
n la.rge number of items which can be better provided for by includin.., 
them in the general term " Repairs and improvements," a.nd for ad~ 
ministrative rea.sons It will be an advantage to have them so grouped 
One item of $500 for tr-an portation of goods ami supplies should be 
eliminated for the reason that there is a general fund from which .all 
such expenses a:re paid. Thi is ::llso true of the item 'Of 500 for the 
transportation of Indian pupils. The item of $600 for financial clerit 
may also be eliminated, as this position can be regularly ~rovided for 
in the salary 11 t. I have the honor to 1·ecommen.d that the entire sec­
ond paragraph be stricken out and that lines 5, e, 7, and 8 of the first 
paragraph be changed to read as follows : " appropriated, for the sup­
port and education of 125 Indian pupils at ibe Fort Bidwell Indian · 
School, Fort Bidwell, Cal., and for repairs and improvements, $25,250 ; 
for an automobile, 1.!.200 ; for new school building, $10t000; for super­
intendent's cottage, $:.::,500; and for a sawmill, ~3,000; m all, $il.951." 

The Paiutes are very poor and are in great need of assist:mce. '!'here 
nre approximately 60 children of this tribe that should be accommo­
dated in this school. A. large number of a.._dva.nced children from the 
Pit River Indians should also be enrolled here, these latter Indians 
having heretofore enrolled few of their children in nonreservation 
scbools. With children from other bands of Indians located in this 
section of alifornia, the Fort Bidwell School can be filled to its 
capacity. The present location of the school is ideal, there being an 

excellent farm and a.n abundance of water for an purpo cs, including 
irrigation and some water power. 

There is a large amount of i~servation work for the superintendnnt, 
and an automobile is essential to efficient administrative work. 

There are 1,400 acres of pine timberland on the reserve, two-thirds 
of which is ripe and should be manufactured into lumbe.r, not only 
for the use of the school plant, but for the u e of the Indians in• 
building homes upon th-eir allotments. A consiaerable portion. of the 
sclwol farm should be cleared for agricultural purpose , and this 
timber shoµld also be manufactured into lumber. For this pu1·pose 
a sawmill is nocessary. 

This department has heretofore recommended that thi school be 
specifically provided for. In the esti.I!late:s submitted by this depart­
ment for the proposed bilJ, making 8rovisions for the entire Indian 
service, it recommended that $20,-00 be given for the support and 
education of 125 Indian pupils and for repairs and improvements at 
Fort Bidwell. This ·estimate, however, w-as very conservative. 

The pxovi.sions of the bill proposed by Congresman RAKE.c are much 
more liberal, and are justified by the n_eeds of the Indinn service ln 
this community, and with the changes suggested 1 should '00 glad to 
see the provisions contained in H. R. 26669 incorporated in the In­
dian appropriation bill as a specific appr-0priation for the Fort Bidwell 
Indian School. If that be "ilnpractical.Jle, I trust the bill may receive 
consideration as a separate measure. 

Respectfully, SAMUEL ADilIS, 
F.irst Assistant .Secretary. 

DEPA1ITME.NT OF THE INTERIOR, 
UNITED S TATES INDIAN SERVICE, 

Fort Bid·iy;ezi, Oal.., November $5, m12. 
Hon. Jon~ E. RA.KER, M. C., 

Washington, D. a. 
DEAR MB. RAKER : In furthei·ance of my letter to you of the 20th 

instant in answer toy.oar request that I furnish you with complete data 
relative to tile eost of maintenance of this school, and after taking lnto 
consideration the oost for the past few years, also the increased at­
tendance this year over former years, I have the honor to submit the 
following, all of which I know to be conservative : 
Oost Qf employees_ ___________________________________ 7,GGO 
In a.ddlti-0µ to above, paid from agency fund__________________ '2, lGO 
Annual estimate, clothing, subsistence, and miscellaneous <>per-

ating expenses-------------------------------- 7, 101 
Open-market purchases, not received on estimate ________ __.:____ 1, -000 
Transportation of supplies from railroad_________________ .500 
Telegraph 1>.nd telephone eKpenses______________________ __ 100 

Trin~~~~~tif: $i~<f)u~~-!~--~~-~~-~~~~-~~~c_~_6_h_~~-~~ 150 

~sent cost ~f upkeeP------------------------------ 18,~71 
The plant is noted for its run-down condition, and, in .addition to 

the above, the following should be mu.de available: 
Cemt'.nt wa.1ks ( 01·, if sawmill is allowed, wooden walks; if wood, 

1,000 is sufficient)-------~----------------­
Woven-wire fence--------------------------------------­
Irrigation work------------------------------

~!~:Ui!1Ji:i~~~~~s-======================= 
N'3w -supeI"intenrlent's q'.lfil"te.rS------------------------
Traveling expenses----------------------------------Harvesting1 thrash~, and grinding _________________ _ 
Increase of salaries., as follows : 

Superintendent. 1,4-00 to 1,800-----------------­
Clerk, from 720 to $1,000----------------------Financlal clerk _____________________________________ _ 

Automobile. purehase of same------------------------Sawmlll, plane.r, etc_ ____________________________ _ 

~.ooo 
1,000 

uOO 
300 

10,000 
2, GOO 
~60 
35() 

400 
2RO 

00 
1,-00 
3,000 

22, 4.30 
Of course, a large pa.rt of the last estimate will be only necessary 

for the first year ; after that about 20,000 or 25,000 per yen.r will 
be ample. 

The increase in salaries does not seem exorbitant when we consider 
that this office is obliged to attend to the school and agency work. The 
agency work, compri ing the allotment of minors, supervisin_g tile old 
Indians, inducing them to sta.rt home making on their allotments. de­
termination ef heirs by hearings, sale of noncompetent and inherited 
Indian lands, ~tc. 

I do not me.an to take this opportunity to try getting my • nlary 
raised. and will be very much IJleased if we can get the oth r tilings 
needed, but believe remuneration of self and clerks should be in keeping 
with services rendered. 

P. S.-Hope favorable action will be taken on the l'equest for an 
automobile for this place. · 

Yours, very truly, W. A.. FurJLER, Supr:rintcndcnt. 

Mr. RA.KER. Now, Mr. Chairman, I offer the following 
amendment. 

The CHAIRMAN. The Clerk will report the amendment 
offered by the gentleman from California [l\Ir. IlAKEB]. 

The Clerk read as follows : 
Am-end, at the end of line 2'3, page 10, by .inserting the following: 

" For support and education of 125 Indian pupils at the Fort Bidwell 
Indian School, U'ort Bidwell, Cat. and for repairs and i.mproorements, 
$.21>,251 ; for new school building-, $10,QOO; for superintendenrs eot­
tage, $2,50-0; for a sawmill, $3,000; .In .all, $40,751.' 

Mr. STEPHENS of Texas. l\I:r. Chairma.n, I make a point 
of order against that amendment, also. 

Mr. RAKER. Mr. Chairman, will the gentleman gi"ve me 
three minutes? 

Mr. STEPHENS of Texas. I give three minutes to the gen­
tleman. 

The CH.AIRMAN. The gentleman from California [Mr. 
R..A.rr.En.] is recognized for three minutes. 

Mr. RAKER. I want to say, Mr. Chairman, that the same 
conditions apply to this school as apply to the others. There 
are 150 pupils there. At thls school there are over 1,200 acres 
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of ripe timbe:r adjoining the school, and that timber requires. l\.I.r. 'S'l'EPHEXS o.f Texas, The ground is that it is new leg. 
the con.struction and erection of a sawmill~ to the end that the islation. It increases the different items, does it not? 
timber might be used in erder that the department might im- Mr. RAKER_ That is all; just the amounts. 
IJrove the school buildings and at the same time have the lmnber Ml".. STEPHE~S of Texas. I withdraw the point of order 
and material necessary to build up their allotments, which are and call for a vote. I hope the amendment will be >oted down. 
scattered over this part of the country. l trust the gentleman . Mr. RAKER. l\fr. Chairman, there are three separate amend· 
from Texas wiil withdraw his objection. ments--

1\Ir. TILSON. l\1r. Chairman, will the gentleman yield? l\Ir. STEPHE..i.~S. of Texas. I ask that the debate on this close 
The CHAIRMAN. Does the gentleman yield? in five minutes. 
Mr. RAKER. Yes; I yield. l\..Ir. RAKER. I want sufficient time to read the letter--
1'.fr. TILSON. Did the gentleman bring all these facts to the The CHAIR1\Ll..N. The gentleman from California has offered'. . 

attention of the Committee on Indian Affairs? an amendment and has been recognized and has centrol of the 
.lUr. RAKER. The gentleman is a member of that committee, ftoor, and can not be interru]}ted without his consent save on a 

is he not. point of order. 'I'he gentleman is. recognized for five mmutes. 
Mr. TILSON. No; I am not. Mr. RAKER. I desire to read a letter from the superin-
Mr. RA.KER. I supposed the gentleman was. ten.dent in regard to this matter. 
This is the condition: The appropriation bill was taken up Mr. STEPHE.i.°"'S. of Texas. Is the gentleman aw-are that the 

early in the· session~ I introduced these bills on the first day, department only estimated for 550 pupils? 
December 4, and, of course, it took a few days for the reports to Mr. RAKER. The depa.rtment may have· asked that, but here 
get back to the committee. When the reports came back to th~ is the condition of affairs; Five hundred and fifty pupils are 
committee this appropriation bill had been reported, and, of provided for, but the schooI will accommodate 700 without any 
course, the committee did not ha\e an opportunity t0o consider more building, without any more expense for fuel> light, water. 
these bills. or genernl superintendence. 

Mr. STEPHENS of Texas. As a matter of fact, we did not Mr. HAYDEN. Where are you: going to get the other 150 
have any informa.ti.on in regard to these matters before ns. Indians? 
Does not the gentleman think he would dO well to introduce a Mr. RAKER. I will tell you in just a moment. There are 
bilI in the next Congress, the Sixty-third GongreSS; that would over 5,000 Indians close to this scho.ol~ within a · short distance, 
take care of them 1 who are without ed.ucati.onal facilities . 

. Mr. RAKER. To be hon.est with the chairman (}f the· com- Mr. STEPHENS of Texas. Is the gentleman aware- that the 
mittee, the matter has been so thoroughly investigated by the attendance at that school is only 493? You can not get Indians 
depa11tment that I hope that th-e House will put them en. I feel enough now to fill it. The capacity is now 550 and the attend­
satisfied that the interests are so urgent that these amendments a:nce only 493. 
should: go into the Indian appropriation bill. I think the House l\fr. RAKER. There nre 624 en.roUed. The superintend-ent 
ought to let them go in. has heen compelled in the last ix. months. to turn away, many 

They are very me1iitorious. Personally it m:akes. no differ- who- are desirous to be admitted to- this school, arnl has been 
ence to me, fiut I kn.ow the condition of these Indians. I have a compelled to permit no one to, reenter this school in any wa3" 
report here from the doetor who has been over that country,. : shape, or form. Now, with a school of the capa.eity oi 700 .. 
and who says a large pe1icentage of them are dying from tuber- with all the expenses of superintendency, light, heat~ equipment, 
culosis and the want of care and proper attention. But in this. and eveeytmng provided.,, does it not look like a poor piece of 
particular case, here are.1,200 acres of ripe timber within a mile I economy, when you. could provide education, care,. andJ attention 
of this school that could be sawed and used and the Government for another 150 of these pupils by simply providing the abSO'­
property improved, ancl:. at the same: time lumber- could be had lutely necessary am(),un.t for thefr provisions and clothing, 
for the purpose of building up the allotments of the Indians all whereas if yon put up: another school it will cost you $150,000? 
ove1i this-country nearby, at. the same time saving the . Govern- Here you can get proper eare and dtention at an expense of 
ment the expense of· buying lumber~ wood,. and so forth, and at $167 pell' capita pe.i: annum. instead of ex.pending $100,00Q, as 
the same time conserve the timber that is now going to waste. you are doing in these other schools. 

The CHAIIU\1AN. The time of the gentleman has expired. Mr .. MILLER. Will the gentleman yield?. 
Mr. STEPHENS of Texas .. Mr. Chairman, I sympathize with· Mr. RAKER. I yield~ 

the gentleman, but I must insist on my point of ouder. I do not Mr. MILLER. Is not the gentleman aware that many of the 
tbink his timber will f>e spoiled by next year. . . schools which we are maintaining and app.ropriating for in this 

The CHAIR.MAN. Does the gentleman fr.om Califorrna de- b-ill have an insufficient number of pupils. at present? 
sire to be heard on the P.oLJ:t of order? . Mr. RAKER. They do· not show that way from th-e report. 

Ir. RAKER. I subnnt it. to the Cha~r. . Mr. l\.IILLER. Any mmlbe-r of them; and if perchance there 
The CHAIRMAN. The pou~t of order lS su~tallled. should be a few who applied at this schoo.J who eould not be ac-
Mr. RA.KER. I ask unamm.ous consent that I may have commod:rted there they could be at some of these- other schools. 

printed in the RECORD the letter .of the Secretary of the. Interior, M~ RAKER. Have you found any other: school where yon 
dated J~uary 2, 10_13,. and also a Iette~ from the ~upenntendent can accommodate 150 pupils without any additional expense to 
of the Bidwe1:1 Indian School, date~ ::November 2o, 1912, and a the Government, so far as the building, light, heat, superintend-
copy of the bill. ance and general eql:lipment are concerned? 

The CHAIRMAN. Th~ gentleman from Califo.rnia ash.'"'S ~~- H~re you are saving to the Government $100,000 or $150,000 
mous consent to ha':e p~rnted the documents which he has mdi- ! by provi-ding for the Indians, by putting them in this school 
cated. Is there ob.Jec~on? ' where you have an equipment p1·0.videcl for instead of building 

There was no ob3ection. new bu:ildi:n-gs.. 
The Clerk read as follows : 1\fr. MU.I.ER. If the gentleman will take the> trouble- to ap-
F or support and education of 5.50 Indian: pupils at the Sherman. pear be-fore the committee I think we can point out to. him how 

Institute, Riverside, Cal., and for pay of su).Jerintendent, $94,350; for they can be taken care of. 
general repairs and improvementi;t, ~10;000; in all, $104,350. 

Mr. RAKER. The- gentleman from l\rmnesota must admit 
l\Ir. RAKER. Mr. Chairman, I offer the amendment which that there has not been a meeting that we could appear before 

I send to the Clerk's desk. except the very first few days of this session. 
The CHAIRMAN. The gentleman from California. offers an Mr. MILLER. Oh, the gentleman must not say that, \\"e ha\ e 

amendment, which the Clerk will report. had many meetings. 
The Clerk read as follows : Mr. RAKER. Since the first of th~ session? 
Amend, by striking. out the words "five hundred and fifty," in line Mr. MILLER. Not "since January 1, but we have had many 

24, page 10, and inserting in lieu thereof the words " seven hundre(l, " ; m.eetings this session. 
and stcike out t he figures "94,350," in line 1. page 11, and substitute 
tlu!refor the figures .. 110,400 "; and· in line 2, page 11., strike out the l\fr. RAKER. I think the gentleman is mistaken in that, be-
figures "104.350" ' and insert in lieu thereof. the- figures "129,400~" cause I haYe repeatedly asked for a hearing on these matters. 

Mr. S'FEPHE1.~S of TeYas. 1\lr. Chairman., I make the point The CHAIRM4N. The time of the gentleman from Ca.H-
of order against the amendment. I will wit hhold it if the gen- fornia has expil'ed. The question is on the amendment offered 
tleman desires to be heard. by the gentleman from California. 

1\lr. RAKER. I desire to be heard on that point of order. The question was taken, and the amendment was lost. 
The CHAIRMAN. If the Chair understo@d the reading ot l\Ir. RA.KER. lUr-. Chairman, the vote upon this matter is 

the amendment correctly, it simply increases the amounts. Will so nearly divided, 1 do not ca.re to take the further time of the 
the gentleman state the ground of his point of order? House, but I ask permission to insert in the R ECOBD a letter> , 

/ 
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together with tlie reJlOrt and recommendation by the Chamber 
of Connnerce of IliYersiLle of December 16, 1912. 

The CHA.IlL\L~N. The gentleman from California ·asks unan­
imou consent to print in the RECORD a certain letter and papers 
which he hus speeified. Is there objection? 

There was no objection. 
The matter referred to is as follows: 

Hon. JOHN E. RAKER, 

DEr.ll!T.\IEXT OF THE INTERIOR, 
OFFICE OE' !~DIA~ ~FAIIlS, 

Trashi11gton., December 28, 191Z. 

House of Representatives. 
)lY DE~ i\ln. RAKER : Answering yours of December 26, requesting 

me to furmsh you with information relative to the condition of Sher­
man. Institute and the advisability of increasing the appropriation to 
provide for an enrollment of 700 pupils, as requested by the Chamber 
of Com~erce of R~verside, Cal., I have to advise you that the present 
appropriation provides for the support of 550 pupils. We can accom­
modate 700 pupils with the equipment we now have for 550. It will 
require no additional buildings for the increased enrollment and we can 
accommodate this additional number of pupils with the same general 
running expense for the number now provided for, as there will be 
practically no extra cost for light, fuel, water, and general superin­
t ndence, the only additional cost being the per capita appropriation 
of $167 for the additional number to be accommodated, or a total 
increase of $25,050. 

A. ~onservative estimate of the cost of a new plant to provide for the 
add1t1onal number Clf pupils would be $100,000, and it is ce1·tainly in 
the interest of economical administration to increase the enrollment of 
a school where the appropriation for buildings and equipment for the 
accommodation of pupils is unnecessary. 

'l'here will be ·no dilficult.Y whatever in srcurini:J an enrollment of 
700, or even a larger number if we have funds witn which to support 
them. In November I canceled all orders for transportation of pupils 
and notified superintendents of neighboring reser"\'atlons that it would 
be impossible for me to accept more pupils, on account of the school 
a.lready h~ving mure tban the number appropriated for, the attendance 
at that time being 570. In fact, each year during the past three 
years I have been compelled to refuse the admittance of a large num­
ber of applicants, as we did not have funds to support them. This 
condition, however, need not be surprising to those who understand 
actual conditions among the Indians of the Southwest. Among the 
Navajo Indians alone tliere are fully 5,000 children not in school. 
Tbere are also approximately 1,000 Papago children without school 
facilities. 'rhe Indian population of California is over 16,000, with ap­
proximately 4,000 children of school age, many of whom are not in 
school. 

Realizing the fact that industrial trainin~ is of prime importance to 
the Indian youth. I am laying especial empnasis on this class of work, 
and hope to make Sherman Institute one of the leading industrial 
schools. Conditions are most favorable for thi training at this school. 
The city of Riverside and people in the vicinity are in thorough sym­
pathy with the aim of the school, and the splendid opportunities for 
giying Indian boys and girls of the reservations the advantage of in­
dustrial training in the homes and on the ranches of southern Cali­
fornia are of great value. In fact, I do not know of an:v school in the 
service where these conditions are more favorable. CJimatk condi­
tions are of the best, health conditions are good, and, in my opinion, 
there are the best of reasons for making appropriations for Sherman 
Institute that are equal to the largest schools of the Indian service. 

I de ire to invite your attention to the provision in the House bill as 
reported from tbe llouse Committee on Indian Affairs making aporo­
priation of $10,000 for repairs and improvements for Shei·man Insti­
tute, and to suggest that this should be increased to $15,000. I have 
repeatedly made recommendation to the Indian Office for $15,000 in­
stead of $10,000 for general repairs and improvements, because it is in 
the intere ts of economical administration to keep the plant in good 
repair rather than to permit it to deteriorate. We have 46 buildings 
to keep in repair, as well as to keep in good condition the heating, 
water, sewer, and lighting systems, and $15,000 is a conservative esti­
mate for this purpo e. 

'l'he department bas recommended to Congress $20,000 for new build­
ings and $15,000 tor a heating system. These improvements, however, 
are not made necessary because of any contemplated increase in enroll­
ment, but to increase the general efficiency of the plant. While I am 
desirous of obtaining the appropriation of $20,000 for new buildings, as 
recommended by the department, in order to provide better accommoda­
tions for employees, as well as a gymnasium for the students, this ap­
propriation could be delayed for the present if considered absolutely 
necessary to do so. I am especially dEsirous of ha vlng an appropria­
tion for a central heating plant, because it is in the interests of safety. 
We now have individual heaters in a number of buildings, which in­
crease the danger of fire, and a central heating plant would be a decided 
improvement and lessen the danger of fire. In fact, the loss of one of 
our large dormitories would amount to more than the installation of an 
entire beating system for the school, and I would be pleased if this 
appropriation could be made at this time. The appropriation recom­
mended is as follows : 
For support and education of 700 Indian pupils at the Sher-

man Institute, Riverside, Cal., and for pay for super-intendent ___________________________________________ _ 

For general rcpafrs and improvements--------------------­
For heating plant--------------------------------------
For new buildings ________________________ ~-------------

$110,400 
15,000 
15,000 
20,000 

Total------------------------------------------- lG0,400 
Yours, very truly, 

F. M. COXSEil, S1,pcrintende1it. 

Ilon. JOHN E. RAKER, 

DEPART:\IEJ\T OF Tir_E INTERIOR, 
Washington, January Z, 1913. 

Ilouse of Rcp1·esentatii·es. 
Srn: I have received your letter of December 23, addt·essed to 

ommissioner of Indian Affail"s, in which you inclose a copy of 
from the Cbambe1· of Commerce of Riverside, Cal., bearing upon 
capacity of the Indian school located in that city. 

the 
one 
the 

In accordance with your reque t the following information is sent 
you concel'Ding this school : . 

The rated capacity of this school is fi50 pnpiJ. and the approp1·iation!'l 
for some years pa t have made prnvii::ions for the maintenance of this 
number of pupil . Sleeping porches !Jave 1.Jeen added to a numl.Jer of 
the dormitories : and the e can be used the entire yeaL·. Counting these, 
the dormitory capacity of the . chool is at least 700. Th dining room 
and schoolroom~ are also adequa~e to care for 700 pupil . If the sup­
port fund were rncreased so that it would cai·e for 700 pupils, it would 
not be necessary. t~ ask for any additiona~ ~ppropriations in the way 
of new school bmldmgs to care for the .additional number of pupils. A 
new b_uilding for employees' quarters is, howevei', urgently needed at 
thi s time. There would be little or no increa e in the amount now 
spent for light, beat, water, and equipments as the present expendi­
tures fol· these purposes will provide for 700 almost as well as for 550 
The super~ntendent Is .not now able to enroll all the pupils who have 
made .app~cation, _and it is believed that he would have no difficulty in 
enrollmg tOO pupils were -he given authority to do so. 

In view of the fact that the plant can now accommodate with Its 
present equipment 700 pupils, it would be in the intei·e t of economy in 
the expenditurn of public funds to authorize the enrollment of 700 
E~g;t~r. provided Congress would apprnpriate for the support of this 

Respectfully, SAMUEL ADA)IS, 

Hon. JOHN E. RAKER, 
Alturas, Cal. 

First Assistant Secretar·JJ. 

R11F.RSIDE CHA:\IBER OF Co~nrnncE, 
Rii-erside, Cal., Dccembe1• 16, 1912. 

DEAR SIR: We beg to bring to your notice the fact that, although the 
equipment of the Sherman Institute in this city provides for the hous­
ing and instruction of at least 700 Indian children, the appropriation 
for maintenance restricts the attendance to 550. 

The institute, with its present enrollment, falls far short of meeting 
the need of the Indians of this district. There are reported to be at 
least 5,000 Navajo children and nearly 1,000 Papagos entirely without 
facilities for instruction beyond those afforded by the agency chools, 
and many of the children are entirely without school facilities. The 
maximum of enrollment under the present appropriation bas already 
been reached, and reservation superintendents throughout the district 
have been notified to cease sending pupils in. 

We would respect~~ly a k that you make inquiry concerning Sher­
man Institute conditions of Supt. F. M. Conser, who is to be in 
Washington shortly. The appropriations which have been recom­
mended in the correspondence between the institute and the Indian 
Office are as follows : E'or support and education of 650 Indian pupils 
$111,050; for general repairs and improvements, $15.000; a total of 
$126,050. Additional improvements are badly needed and would in­
volve a further expense as follows : Heating system, $20,000 ; out ide 
toilet facilities, $15,000 ; employees' quarters, $20,000; gymnasium, 
$20,000. 

During the past years we have had abundant opportunity to ob erve 
the work being done at Sherman, and we believe the institution to be 
conducted in an exceedingly efficient way, our only regret being, as 
stated above, that the maintenance allowance keeps the number of 
pupils from ·100 to 150 below the number which the dormitories and 
classrooms can conveniently accommodate. It seems to us that so ex­
pensive a plant ought to be run at its full capacity. 

Respectfully, yours, 
CHA~IBER OF CmnrnncE. 
H. M. l\IAY, ecretary. 

Mr. STEPHE~S of Texas. Mr. Chairman, I ask unanimous 
consent that fue Clerk may be authorized to change the totals 
wherever it may be found necessary. 

The CHAIRl\IAN. The gentleman from Te.-Yas asks unani­
mous con ent that the Clerk be authorized to change the total 
wherever found necessary. Is there objection? 

There was 110 objection. 
Mr. STEPHE~S of Texas. Mr. Chairman, I move that the 

committee do now rise and report the bill, together with the 
amendments, to the House, with the recommendation that the 
amendments be agreed to and that the bill as amended do pass. 

The motion was agreed to. 
Accordingly the committee determined to ri e; and the 

Sveaker hn.ving resumed the chair, Mr. Sau IDERS, Chairman of 
the Committee of the Whole House on the state of the Union, 
reported that that committee had had under consideration tl1e 
bill H. n. 26874, the Indian appropriation bill, and had di­
rected him to report the same back to the House with sundry 
amendments, with the recommendation that the amendments be 
!!greed to and that the bill as amended do pass. 

Mr. STEPilEl~S of Texas. Mr. Speaker, I move the previous 
question on the bill and amendments to final passage. 

The previous question was ordered. 
The SPEAKER. Is a separate vote demanded on any :lruend-

ment? If not, the Chair will put them in gro s. 
There was no demand for a separate vote. 
The amendments were agreed to. 
The bill as amended was ordered to be engrossed anu read 

a third time, was read the third time, and passed. 
On motion of Mr. STEPHENS of Texas, a motion to reconsider 

the vote whereby the bill was passed was laid on the- table. 
LEAVE OF ABSENCE. 

By unanimous consent, lca\e of absence was grantccl as 
follows: 

To Mr. SAMUEL W. SMITH, indefinitely, on account of illness 
in family. 
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To l\Ir. BtrRKE of South Dakota~ for three dffys', to attend a 

fnnera.L 
POST OFFICE APPRO.PRB.TION RILL. 

Mr. MOOY of Tennessee. Mr. Speaker, I rooYe that the 
House res0-lve itself into Committee of the Whole House on 
the state of the Union for the consideration of the bill (H. R. 
27148) making appropriations for the service of the Post 
Office Department for the fiscal year ending June 30, 1914, and 
for other purposes, and pending that I ask unanimous consent 
that general debate shall not exceed two hours, one half to be 
controlled by the gentlemun from Kansas [Mr. l\IURDOCK] and 
the other half by the chairman of the committee. 

l\Ir. ~I.ANN. l\fr. Chairman, may I ask the gentleman from 
Kansas a question? The gentleman from Iowa [l\Ir. TOWNER] 
desired to obtain an hour on this bill if it did not come up 
to-day. If the gentleman from Iowa desires the time to­
morrow, can not it 'be arranged? 

Mr. l\IDRDOCK. I suppose it can with the gentleman from 
Tennessee. There has been only one request for debate on this 
side, and that was for less than an hour. 

l\Ir. l\IANN. Will not the gentleman make the request, so 
that the gentlem:m from Iowa [l\Ir. TOWNER] can have an extra 
hour, if he desires it, to-morrow? 

l\Ir . .MO()N of Tennessee. What does the gentleman from 
IO\T:l want to talk about-the bill? 

l\Ir . .MANN. I do not know, but I assume not. 
Mr. MURDOCK. If we can agree on three hours' general 

debate, an hour and u hn,lf on each side, I think that would 
take care of the gentleman from Iowa. . 

Mr. l\IANN. Yes; if he could get the hour. 
Mr. MURDOCK. I will say that I would give him an hour. 
Mr. MOON of Tennessee. I have no objection, Mr. Speaker, 

to three hoUl's' general debate. 
The SPEAKER. 'l'he gentleman from Tennessee moves that 

the House resolve itself into Committee of the Whole House on 
the state of the Union for the consideration of the Post Office 
appropriation bill, and, pending that, he asks unanimous con­
sent that general debate on the bill be limited to three hours, 
au hour and a half to be controlled by himself and the other 
hour and a half by the gentleman from Kansas [l\fr. l\ImmocK]. 
Is there objection? [After a pause.] The Chair hears none. 

The motion of Mr. MooN of Tennessee was then agreed to. 
Accordingly the House resolved itself ·into Committee of the 

Whole House on the state of · the Union, with l\Ir. GARRETT in 
the chair. 
· The CHAIRMAN. The House is in Committee of the Whole 
Hause on the state of the Union for the consideration or the 
bill H. R. 27148, which the Clerk will report. 

The Clerk read the title of the bill. 
Mr. l\IOON of Tennessee. Mr. Chairman, I ask unanimous 

consent to dispense with the first reading of the bill. 
l\Ir. MANN. Reserving the right to object, may I ask if the 

first reading be now dispensed with, what is the intention of the 
gentleman from Tennessee-to move that the committee rise, 
or proceed with the general debate to-night? 

l\Ir. MOON of Tennessee. If it is desired, and the gentleman 
from Iowa. wants to put in his hour he can have the time now. 

l\Jr. l\IANN. The gentleman from Iowa is not here to-day. 
Mr. MOON of· Tennessee. I shall al?k the House to remain 

but a short time to-night. 
l\Ir. MANN. I do not object. 
The CHAIRMAN. Is there objection to the request of the 

gentleman from Tennessee to dispense with the first reading of 
the bill? 

There was no objection. , . 
Mr. MURDOCK. Mr. Chairman, I yield 30 minutes· to the 

O'entleman from Massachusetts [l\Ir. GILLETT]. 
0 

Mr. GILLETT. Mr. Chairman, I think the most important 
question now confronting <;>Ur Nation. is, Whether we ~ould sub­
mit to arbitration the dispute wh1ch has arisen with Great 
Britain concerning the Panama Canal tolls. 

Congress during its last session provided in the Panama Canal 
bill that the vessels of the United States engaged in coastwise 
trade mi"'ht pass through the canal without paying tolls. Eng. 
land clai~s that such an exemption is a discrimination in :favor 
of our shipping, which is prohibited by our treaty with her. 
Whether or not her claim is just I do not propose now to dis. 
cuss. I wish to confine myself to the one proposition that, re­
gardless of our opinion of the merits of the question, whether 
we think her interpretation is right or ours is right, we ought 
to recognize that neither nation is so disinterested as to be able 
to judge of it impartially and that the isue should be snbmitted 
to arbitration. 

This question is momentous, because it compels us in the face 
of an interested and critical world to disclose whether we will 

· follow the path of profit or the path of honor; whether we have 
as a nation a real devotion to high ideals or. whether we onlY. 
advocate them in the hour of ease and desert them in the hour 
of trial. We h:ne fo.r years professed ourselves earnest adYo­
cates of arbitration. We ha\e been the foremost to urge that 
war was irrational and that peaceful tribunals should gradually 
replace and abolish it. Our strength and wealth and isolation 
have relieved our advocacy from any imputation of fear or cow­
ardice, and we have plumed ourselves that by our leadership 
and example we were advancing in the world the rule of reason 
and lessening the sway of brute force. Now our sincerity is put 
to the test. We can almost hear the \oice of conscience say, 
"Choose ye this day whom ye will serve." And it is important 
not only to us, to our reputaUon, to our future influence, but it 
is importaut to the cause of arbitration, that we, its special pro­
moter and champion, should not forsake it at the \ery first 
moment when it runs counter to our selfish interests. We have 
claimed to favor it because it was intrinsically fair and just, 
and ought to be ashamed to abandon it because we find it mo­
mentarily expensh·e and inconvenient. 

I am aware that there is a fraction of our people who in­
stinctively oppose arbitration-especially arbitration with Eng­
land. There are some people who believe that occasional blood­
letting is good for a nation, that without constant training for 
war we should become weaklings. There are others who believe 
that we are so strong and resourceful that no nation will ever 
dare to fight us, and that consequently we can safely do what 
we please and take what we want without fear of challenge, 
and that it would be foolish for us to renounce such a profitable 
irresponsibility in order to promote general justice and happi­
ness. There is a still larger class who think little about the 
subject abstractly, but when any concrete case arises will al­
ways spring to the side that shows them a profit or an advan­
tage and ignore a side which offers only justice. But the great 
body of thoughtful citizens-those who ultimately make public 
opinion-in their calm moments are genuinely anxious that . 
their country shall do right. They appreciate the value of a 
good reputation to a man w a nation. But, more than that, 
they love uprightness, they prefer the rule of a judicial tribunal 
to the rule of the sword, and they wish their country to steadily. 
lead in the movement toward international arbitration and 
peace regardless of the result on their immediate interests. 

That sentiment, dormant but dominant, needs, i think, to 
assert itself at the p1·esent juncture. It is not a crisis which 
threatens war. Neither Great Britain nor the United States 
would deliberately sever our friendly relations hecause of this 
insignificant commercial gain or loss, although history gives ' 
many instances where differences as slight have engendered 
heat enough to. ultimately inflame a war. But should we ignore 
England's contention because the incident is too trifling to pro­
voke her into war? Is not that rather a reason why we should 
give her claims fair and courteous treatment? And what does 
that involve? Unquestionably a submission to The Hague oi: · 
some other judicial tribunal, which for years we have urged 
was the proper resort for such disputes, which was established 
largely at our instance, and whose jurisdiction we have per­
sistently sought to enlarge. And if this moral obligation to sub­
mit to its decision is not enough, we have the legal and tech­
nical obligation that by a solemn treaty with Great Britain 
we have agreed in advance to submit just this class of ques­
tions to arbitration. Why is there any doubt as to our action? 
I think it is only because the American people have not as yet 
given the subject sufficient attention to mide1·stand the condi­
tions. For what public opinion decrees Congress will surely 
perform. If public opinion on this question becomes positive 
and outspoken, there is no danger that it will not be obeyed. 

But I fear the view of the people to-day is only superficial. 
We built the canal, they say, with our money. We are to be 
at the expense of operating and defendin~ it. Shall we not do 
as we please with our own? Are we not to be allowed to 
operate it fo1• our profit? . M~st our vessels pa! for the us~ of 
it? If so, why did we bmld it? Natural questions, and whtch, 
if unanswered, seem to justify us and put England in the 
wrong. Let us, then, consider briefly the facts. 

In 1850, when both Great Britain and the United States were 
aIL"'tious to have the canal built, but were jealous of each 
other's influence in Central America, the two nations made n 
formal agreement which was intended to settle permanently all 
disputes which might grow out of the canal and was known as 
the Clayton-Bulwer treaty. The plan was that the two natio~s 
should togetber protect the canal whenever and wherever bmlt 
and together guarante.e its neutrality, and that it should be 
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open on equal terms to nil nations who wished to join in its 
protection. One of the agreements was that neither nation 
shoulcl erer alone control the canal or fortify it or exercise any 
dominion o\er the territory through which it ran. So when, 20 
years ago, upon the failure of the French canal, the United 
States began to eriously consider the project, we were con­
froute<l by this treaty, which bound us not to prosecute it alone. 
To get rid of that impediment was the first requisite step, and 
o '' e comrnencecl negotiations with Gi·eat Britain, which finally 

resul ted in the Ifay-Pauncefote treaty of 1901, which expressly 
ta te<l that it was framecl to supersede the Clayton-Bulwer 

treaty and to remo\e the obstacle which that treaty presented 
to the Unite<l States constructing the canal alone. So we 
urn. t bear in mind that up to 1901 we had bound ourselves not 
to build any canal except in cooperation with Great Britain, 
and that we were the ones who sought the Hay-Pauncefote 
treaty in order to release ourselves from that obligation. 

But in order to obtain that right and get from England that 
release we were compelled to make certain promises and agree­
ments. Those are the resh·ictions whlch hamper us in our con­
trol of the canal now. Except fo~ them we should be free to 
use and maintain the canal as we please and levy tolls regard­
l ss of any other nation. · But it was nece,.ssary for us to submit 
to these limitations, in order to escape from our old agreement 
not to build tlie canal at all alone. And though it seems at first 
blush unreasonable that we, who have been at the enormous 
expense of construction, should not have a free hand in opera­
tion, yet we must remember that we voluntarily submitted to 
these restrictions in order to get released from our previous 
a crreement. Whether we made a good bargain then, whether we 
miaht not have negotiatec.l better if we had clearly foreseen all 
the problems which arise now, is not the question. We thought 
then the bargain was satisfactory, and we bound oursel\es to it, 
nnd that, I think, is the .phase which the people <lo not gen­
erally understand. They do not appreciate that we had agreed 
not to build the canal alone; tlrnt to get rid of that agreement 
we entered into a new treaty, and that new treaty contained the 

. re trictions which are now perplexing and troubling us. We 
sought that treaty; it was entered into to allow us to build the 
canal, and though we may find provisions in it which now em­
barrass us and do not allow us the freedom which seems natural 
and right, yet I do not see how anyone who understands it can 
contend that we must not strictly obey the provisions of this 
treaty which we ourselves sought and needed. 

It is o\er the true meaning of some of these provisions that 
we and England are now at variance. And the proper place for 
their interpretation is a court of justice; not the legislative 
body of either of the interested parties. Now and then the 
claim is suggested that England in many ways violated the old 
Clayton-Bulwer treaty, and therefore we had and still have the 
right to claim that it was void and no longer bound us. On that 
ground some American statesmen were disposed, 15 years ago, 
in tead of negotiating with England for its repeal, to begin 
building the canal without any regard to England's rights and 
objections, and some still suggest that as we were not really 
bound by the Clayton-Bnlwer treaty we need not consider our-
el-res bound by its successor. That position is utterly unten­

able. It may be that Great Britain had so disregarded the 
layton-Bulwer treaty that we had once a right to avoid it. 

That is a que tion open to argument. But two Secretaries of 
State of two different political parties, each a man of ability 
and courage and patriotism, each anxious to maintain all the 
rights of his own country, but each conscious that he was the 
guardian and repre entati\e not only of his country's rights, 
but of his country's honor, both of these men, Richard Olney 
and John Hay, investigating the subject under tha t ueep re­
sponsibility, came to the conclusion that the Clay ton-Bulwer 
treaty wa in full force and that it was necessary for us to 
secure from England our release before we could honorably 
undertake the canal alone. And the United States, acting upon 
t.hat conclusion, has formally admitted the force of the Clayton­
Bulwer treaty and expressly sanctioned the Hay-Pauncefote 
treaty in its place. So that it is too late now, if it was ever 
possible, to claim that we were not bound by the Clayton­
Bulwer treaty, inasmuch as we have admitted its validity and 
agreed formally upon a substitute. 

Having then purchased back from England the right to build 
1md own the canal by ourselves, which we had once given away, 
we are Jimited in our conduct by the terms of this purchase. 
And while it may at times seem to us unfair, and we may fret 
at the necessity of giving up some cherished purpose, because it 
runs counter to our agreement, yet I think that no honest 
American would wish that Congress should legislate in palpable 
violation of our treaty, no matter how it might affect our com­
mercial interests. And if Congress should enact provisfons for 

the benefit of our merchant marine which Great Britain should 
~laim v~olated the treaty, then I think it is equally clear and 
unperative that we, who have pricled our elves on our faith in 
arbitration, who ha\e pre ed it upon other nations almo t at 
the point of the bayonet, shoulcl now, " ·ithout hesitation, ub­
mit the true meaning anu construction of this treaty to a ju<li­
cial tribunal. 
~his is the point to which I ha\e been leading and with 

which I mu most concerned, for it is the point of uan"'er. 
~hat is the true con. truction of the present treaty I do ~ot 
·wish to argue. Whether the contention of Great Britain or of 
the United · States i correct I for the .moment iguore. I only 
insist that as long ns there is this difference of opinion between 
the two nations, no matter how confident we may be that we 
are right or how fearful we may be that we are wrong, we 
ought to agree in tautly and cheerfully to submit it to n.rbi-' 
tration. Great Britain claims that by the .term of the treaty 
we are forbidden to exempt even our coa twise trade from 
payment of tolls. We have in the canal bill proviued for snch 
exemption. And already we hear and read mutterings that 
this is not a case for arbitration; that we . honlu let Englauu 
do what he can about it; and that as it only affect our private 
internal policy England has no right to interfere. Many in­
fluential interests are concerned. The bnsines of great States 
anu cities is deeply affectecl, and strong, selfish force will be 
enlisted to keep conditions as they are and allow no change by 
either legislation or arbitration. And, unle s the people under­
stand the situation and the agreements which hn ·rn led up to 
it, they will be apt to say, "Why arbitrate a matter of our 
own concern? Can we not collect such tolls n. we please from 
our own canal?" But it is a matter peculiarly within the 
scope of arbitration, for it is simply the interpretation of n. 
treaty. And what I wish to impress and emphasize is that, 
whether our interpretation is right, or England's is right, 
whether the weight of argument is on our side or on hers, 
whichever is likely to be the final loser, inasmuch as there is 
a difference of opinion-a fair ground for clis1)Ute-we are 
bound by our principles and our precedents and our belief in 
international arbitration to submit the question to the deci. ion 
of a court. The interpretation of a treaty is one of the ei;:pe­
cia lly enumerated items which our arbitration treaty with 
Great Britain binds us to submit to The Hague tribunal. But. 
regardless of that explicit treaty agreement, our respect for 
the principle of arbitration should lead us to volunteer it here, 
and not greedily and stubbornly insist upon our claims because 
we think England will not make war about them. Such con­
duct we would condemn and despise in others. I ho11e we shall 
not be so self-deceived, so unprincipled, and so slwrts ighted as­
to adopt it ourselves. 

Of course, those who do not believe in tbe principle of inter­
national arbitration, who would like to see it checked nml 
discountenanced, who believe in-

The good old plan. 
That they should take who have the p"ower 

.And they should keep who can-

will argue that we ought to stand by what we think are our 
rights and allow no one to interfere or arbitrate. Those "-ho 
are obsessed by a blind hatred of England will take the same 
side. But the gre:it body of people who in recent years hnxe 
hailed the progress of international arbitration as the opening 
of a better era for the world . will recognize that here is n.11 
opportunity for us to show the sincerity and di sinterestedne~s 
of our professions. 

We are told all Europe would be prejnclicecl agains t us and 
we could not obtain impartial judge . I beliern the judges of 
·The Hague tribunal would hone tl y attempt to isolate tlleir 
minds and judgments from local prejudice or favoriti-sm anu 
interpret the treaty as a qne t ion of pure law. But certainly 
their disinterestednes would be grea ter illan tha t of the politi­
cal leaders and newspapers who a re now urging that we refnse 
arbitration because it would go against us. Congress in JX\ ·s­
ing this legislation for the benefit of our constwi e trade nnd in 
now claiming that it does not viola te the treaty is certainly not 
di interested. I would rather submit to n.rbitrntion and L>e 
beaten than by rejecting arbitration discredit tha t whole move­
ment and give cause to suspect that our advocacy of it wn 
only for cases where we thought we should win. If we were 
compelled by the court to pay a . ubstantial award, that money 
loss would be forgotten in a few years, wllile our refusal to 
arbitrate would give a setback to a noble cause wllose effect 
might be felt for a generation. . . 

There are three courses open to the United States. One is to 
repeal the provision exempting onr coastwise trade from tons, 
which England complains of as injurious to her commerce and 
a violation of the Hay-Pauncefote treaty. A large minority of 
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·congress opposed that provision on its merits and think it will 
be harmful instead of beneficial to the United States. Or, sec­

:ondly, we can let the law stand and agree with England to· sub­
·mit to a judicial tribunal whether it was in Tiolation of the 
·treaty. If the court should find in our fayor, no action would 
be necessary; but if the court should interpret the treaty to 
'mean as England claims, that any exemption to our coastwise 
·trade from tolls also exempted from tolls certain Tessels of 
·otl.ter nations, tlien we should be obliged to refund to such for­
eign yessels whatever tolls we had collected from them. Or, 
thirdly, we might do what is being urged as the true American 
course, decline to change the law, decline to arbitrate, and lea·rn 

·Great Britain to find such remedy as she can in peace or war. 
I sincerely trust that will not proye to be the American 

course. It is in immediate results the selfish and advantageous 
course, as it follows simply our own inclinations and hopes of 

·profit; and it will be urged that it is the spirited, courageous 
course, and that we must not allow other nations to interfere 
with our legislation. It will be easy also, by appealing to old 
memories to arouse hostile feeling toward Great Britain, for to 
go no further back than the Civil War no one can recall her 
conduct then in the hour of our trial and weakness without hot 
indignation and a thirst for reTenge. But I hope another age 

·has come and that in our relations toward all nations we shall 
feel that we are strong and magnanimous enough to bm·y past 
injuries and resentments and settle differences by the scale 
. of even-handed justice. I hope the American people will feel 
that no selfish interest like our coastwise trade should tempt 
us from the path on which we ha..-e so deliberately entered of 
settling international disputes and especially the interpretation 
of treaties by courts of arbitration. In this particular instance 
we might gain by forsaking our principles, but I think the prece­
dent would cost far more than the momentary profit. We should 
lose in character and self-respect, and they are of ·rnlue to a 
nation as to a man. 

I intended when I commenced not to consider any contro­
Yerted issue, but to confine myself to showing that the dispute 
between England and the United States was clearly one for 
arbitration and that it would be disgraceful in us to refuse it. 

~'here is one phase of the subject, howe·rnr, which I have 
not seen discussed and which seems to me of such adrnntage 
to us that I can not refrain from alluding to it. 

The treaty provides that the canal shall be "free and open 
to vessels of all nations observing these rules on terms of 
entire equality, so that there shall be no disclimination against 
any such nation in respect to the conditions or charges of 
traffic," and England contends that for us to exempt our coast­
wise steamers from paying tolls puts them on an inequality, 
while we claim that the phrase "all nations" does not include 
the United States, so that the requirement of equality does not 
apply to us. Into that contro..-ersy I shall not enter. But 
suppose, instead of exempting our ..-essels from paying tolls, we 
gi'rn back to them by way of subsidy what they haye paid in 
tolls. That would be of exactly the same effect to our yessels­
it would be exactly the same to the United States Treasury .. 
But would it be the same as a matter of law in Tiolating the 
treaty? I think not. It is certainly not a technical, literal 
violation of the treaty, because it does not conflict with the 
canal being free and open to all nations alike, which is what 
the treaty exacts. The tolls and conditions provided by the 
regulations would still be exactly the same for all nations. 
That is admitted in the English note. Then, if paying back the 
tolls does not 1iolate the letter of the treaty, would it violate 
its spirit? Again I think not. · The spirit is that all nations 
should be exactly on the same footing. All other nations cer­
tainly have the right to pay back to their own ships, in form of 
subsidy, the amount collected as tolls. Some nations have 
done it in the Suez Canal, from whose regulations ours were 
copied, and I understand Spain has already undertaken to do 
it for our canal. So that whether we do it or not if that 
constitutes an inequality there is certain to be inequality, for 
some nations are sure to subsidize. So for us to refrain from 
subsidizing would not produce equality. Indeed the only 
possibility of equality would be· for ernry nation, including 
ourselves, to subsidize to the amount of the tolls and then all 
would be on terms of exact eqnallty. Since, then, there can 
not be such equality, because some nations are sure to subsidize 
and some will not, it is obvious that that is not what was 
meant by the term "equality" in the treaty, because subsidiz­
ing by other .nations would produce the same inequality as sub­
sidizing · by the United States. No one disputes the right of 
other nations tp subsidiz.e; when the treaty was made no one 

. doubted it would occur, and therefore the right of the United 
· States to subsidize, which would only produce the same kind 
of inequality, is clear. Consequently the inequality or dis-
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crimination produced by a nation subsidizing its own wssels 
was not intended to be prohibited and is no \"iolation of tlie pur­
pose of the treaty. 

Therefore the United States has the right, both und~r the 
letter and the spirit of the law, to pay back to its ..-essels the 
tolls collected. Inasmuch as that would accompli h exactly the 
same result and would greatly sh·engthen our argument I think 
it would be wise to amend our law accordingly. 

And there would follow another result from such a change 
which would still further strengthen our case. The treaty 
provides that all tolls shall be fair and equitable. It might be 
claimed by Great Britain that in determining what was a fair 
return on the im·estment, tolls on American vessels should be 
calculated. Otherwise foreign Tessels would have to pay higher 
tolls in order to produce the reasonable income. All basis for 
such a claim and argument would be taken away if the Jaw 
pronded that American Tessels should pay the same tolls as 
others, although they were repaid in the form of subsidies. 

The only objection I can see is that many Members of Con­
gress hate the word "subsidy," and while they are perfectly 
willing to ..-ote for the result, shrink from Toting for the name. 
But when it would so vastly fortify our position before a court, 
I hope they would conquer their scruples. I suppose England 
would still claim that it was a violation of the treaty, as she 
suggests in her note that it would be only a technical com­
pliance. But I think that it conforms to the spirit as well as 
the letter. The mere fact that it accomplishes indirectly what 
is forbidden directly does not prove that it is illegal. There 
are innumerable instances of such validity. The most familiar 
to us is when the United States protects private lands from 
overflow by levees. A law authorizing that directly would be 
unconstitutional and TOid, but we constantly effect the same 
result by appropriating to improve the navigation of a stream. 
and while the result is the same the legality is entirely differ­
ent. In this case, while the result is the same the process is 
different, and both the process and result are quite within the 
law, for the process is legal because not prohibited by the 
treaty and the result is legal for it was anticipated by the 
makers of the treaty and was inevitable. 

Mr. TILSON. 1\Ir. Chairman, before the gentleman leaves 
that subject, will he yield for a question? 

l\Ir. GILLETT. Certainly. 
1\Ir. TILSON. Does the gentleman believe Great Britain 

would be satisfied with that arrangement, if we, by a subter­
fuge of that kind, did exactly what England is objecting to? 

l\Ir. GILLETT. I do not suppose England would be satisfied, 
but I do think that if we submitted it to a court of arbitration 
our position before that court would be a great deal stronger 
than it would be if we left the law as it is to-day. 

l\Ir. TILSON. The gentleman admits that we ha1e not gotten 
one peg ahead, if we make a law, by the provisions of which we 
gi..-e a subsidy to each ..-essel equal to the toll that Tessel 
would pay. 

Mr. GILLETT. Yes. As I say, it accomplishes the same 
result, but I think it accomplishes it in a manner which is far 
more likely to be held to be legal and not in Tiolation of the 
treaty than the existing law. 

There is one other point to which I wish to allude. In the 
discussion of our obligation to arbitrate under the treaty of 
1908 with Great Britain, I have seen no allusion to an exception 
which may cover this case. That treaty provides that we shall 
refer all differences arising out of. the interpretation of treaties 
to the Hague Court " provided they do not concern the interests 
of third parties." It is possible that a decision in this case 
would affect not only Great Britain but all other nations whose 
ships had passed through the canal and paid tolls, for the de­
cision of the court, if it held that the exemption of our vessels 
from payment was a discrimination and illegal, might involve 
our reimbursing to all other vessels the tolls we had collected 
from them so that they should be on an equality with ours . ... 
Consequently if it concerns the interest of third parties we 
might not be under direct treaty obligation with Great Britain 
to submit this case to arbitration. But I think it still would be 
our duty to show our faith in the principle of judicial settle­
ment and offer to submit it to a court with jurists from nations 
like Switzerland, sure to be impartial, or to such a tribunal as 
determined the Alaskan boundary dispute. The matter of im­
portance is not so much the result or the _ method as that we 
should now in this matter of international concern pro>e that 
we are ready to abjde by our national doctrine of arbitration. 

It is worth something to earn the reputation of standing by 
your agreements :ind your principles . regardless of results. I 
do not believe our reputation with the world at large i:;; as good 
as we deser1e. I suspect that if we saw oursel¥es as other 
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nations see ns we should Mt be proud of the portrait. Foreign 
casual observers must !la•e their attention attracted and their 
opinions formed mainly by the sensational incidents of our life. 
They must think of us as the Natfon of -homicides, where more 
murders are committed than in any other country <;alled civ· 
ilized; where mobs are constantly taking the law into their own 
hantls with au atrocity that is inhuman; where trains are held 
up by bandits; where the police of our best lmown city, instead 
of defenders of the law, become its most frightful violators; 
where the heads of labor organizations, supposed to be the 
stalwart champions of the common people against oppression, 
combine to perpetrate the most dastard.Jy and incredible out­
rages. These are ome of the headlines which must catch the 
eye and bias the judgments of foreign readers. We know that 
behind these surface indications there is a depth of orderly, 
self-re trained, law-respecting public opinion which controls and 
determines the policy of this country; which belie--ves in ju tice 
and fair play no matter who suffers from it; which knows that 
any violation of law or of treaty or of principle, becau e of 
momentary oolf-intere t. works a deeper harm and a more per­
m:rnent injury to the character and se1f-respect of the Nation 
than can be compensated by any material gain. 

To that public opinion I appeal. I ask it to say firmly and 
decisi•ely that inasmt1ch as Eng1and represents tbat one clause 
of our legislation violates our agreement with her and injures 
her, we should willingly either repeal the law or arbitrate the 
question whether it does violate the h·eaty, and cheerfully abide 
any decision by the tribunal. Not only our conscience, our 
honor, our pride demand that decision, but it might even be 
argued that an enlightened and farsi<>'hted elf-interest also 
demand it; that despite our strength and isolation we need for 
our vast and growing foreign trade the respect and confidence 
and friendliness of other nations, which might easily be for­
feited by om· conduct here; that having every advantage in 
the competitions of peace any step toward the abolition of war 
makes directly to our gain. But I prefer to rest the case on 
the firmer and hiO'her gl·ound that regardless of interest. our 
elf-respect demands it. It ought to be enough for us that ou.r 

treaty agreement and our settled policy alike require us to 
submit the question to arbitration. When that is clearly under­
stood, I believe public opinion, the people, and the Congress will 
all be of one mind. 

I The President has recently declared publicly and unequivo­
cally that he favors arbitration, but the efforts of thi adminis­
tration in that direction ha•e more than once been blocked by 
the Senate. I hope it may not happen nO'ain. I hope the yoice 
of public opinion will respond to his appeal so earoestJy and 
unanimously that further opposition will be checked and the 
United States will take another upward step toward the rule of 
reason, the supremacy of law, and the reign of peace and good 
.will among men. Such action would confirm our honorable 
position among the nn.tions as the disiutere ted champion of 
arbitration, and would confound our critics and be wortlly of our­
selves. We are about to celebrate a hundred years of peace with 

, Great Britain. How better can we celebrate it than by such an 
arbitration, which of itself would tend to make that peace 
perpetual. 

We can help now to realize the noble aspiration voiced by 
Charles Sumner three-quarters of a century ago: 

Let us lay a new i:;tone in tbe grand temple of universal peace, who e 
dome shall be a.s lofty as the firmament of heaven, as broad and com­
prehensive as the earth itself. 

. [Applause.] 
. - Jllr. MOON of Tennessee. .Mr. Chairman, I yield to the gentle­
man from New York [:J\1r. CALDER]. 
' Mr. CALDER. Mr. Chairman, the paragraph p1aced in the 

/Post Office appropriation bill now under consideration for the 
1benefit of the substitute letter carriers and post-office clerks 
is one that I sincerely hope and trust will meet with the hearty 
'approval of every Member of this body. I have had occasion to 
'give considerable thought and study to this branch of the postal 
service and have repeatedly called the attention of the Members 
of this House to the deplorable condition surrounding the em­
ployment of these substitutes. Knowing, as I do, the great 
J:nndicap under which these men labor, I ha•e often wondered 
why so many capable and efficient young men would make the 
s:icrifices that they have in order to continue in the postal 
service. It is true that I have seen many capable and efficient 
roung men who have taken the examination and received ap­
pointments to the substitute force give up their places in dis­
gust after serving a short period of time. 

It appears to me, Mr. Chairpian, that it is our duty to legis­
late in a way that will tend to improve our public service, and 
one of the first requisites to perfect any business is to haYe com­
petent and efficieut employees. This is the policy pursued by 
pie managers of every institution employing large numbers ot 

men, but I venture the op1ruon that if the postal service was 
managed as a private institution the ubstitute service would 
have to be made far more inviting than it is at the present 
time before competent .men could be induce(l to do the work. 
We all know that it is the glamour of the public ervice that 
acts a an inducement for o many young and ambitious men 
to enter it, and they will often put up with almo t intolerable 
conditions in order to continue as employees of tbe Go•ernment. 

The average earnings of these substitutes are not sufficient 
to maintain body and soul together, and it is only the possi­
bility of receiving a regular appointment, with its attendant 
increases in salary each year until the maximum grade is 
reached. that acts as an inducement for many of them to con­
tinue. I stated in my remarks of April 12, 1912, when the Post 
Office appropriation bill was under consideration that, to my 
mind, the position hould be abolished altogether if the men . 
were to be required to perform service under the present con­
ditions. I believe it would be better for the Government if 
these men were to receive a re"'ulo.r salary <.IurinO' the time they 
sen-e as sub titutes, and that the entrance salary after the 
substitute period has been served should be bas.ed in accord­
ance with the time served as such sub titute. In other words, 
if a man served as a substitute for a period of one year, llis 
entmnce saJary should be $800; if he served as a substitute for 
a period of two years, bis entrance salary should be $000 ; and 
if he served a a sub titute for a period of three or more years, 
hi entrance salary should be $1,000 per annum. 

However, I am extremely gratified to know that tile Post 
Office Committee has given so much attention to this very, 
worthy branch of our po tal service, an<l I congratulate the com­
mittee and the distinguished chairm:m from Tennes ee for 
giving the House an opportunity to vote on this que tion. I 
shall vote in favor of this legislation because I believe it is just 
and equitable and is for the best interest of the pulJlic sen-ice. 
Knowing, ns I do, the merit that it contains, I a11peal to my, 
colleagues who have not had an opportunity to gi•e this que tion 
the same study that I have to sustain the committee and enact 
this legislation into law. 

l\lr. MOON of Tennessee. Mr. Chairman, I move that the 
committee do now rise. 

The motion was agreed to. 
Accordingly the committee rose; and the Speaker, having 

resumed the chair, Mr. G..umETT, Chairman of the Committee 
of the Whole Hou e on the state of tlle Union, reported that 
that committee had had under consideration the bill II. R. 
27148, the Post Office appropriation bill, and had come to no 
resolution thereon. 

MESSAGE FROM THE PRESIDENT OF TilE UNITED STATES. 

A message from the Pre ident of the United tates by 1\Jr. 
Latta, one of his secretaries, announced that tlle President bud 
approved and signed bills of tlle following titles: 

On January 7, 1913: 
H. n. 10169. An act to provide for holding the district court 

of the United States for Porto Rico during the absence from the 
island of the United State district judge and for the trial of 
cases in the event of the disqualification of or inability to act 
by the said judge. 

On January 8, 1913: 
H. R. 10648. An act amending an act entitled u.A.n act to au­

thorize the registration of trade-marks used in commerce with 
forei(J'-n nations or among the several States or with the Indi::m 
tribe , and to protect the same." 

:MESSAGE FROM THE SENATE • 

A message from the Senate, by Mr. Crockett, one of its clerks, 
announced that the Senate had passed the following resolution, 
in which the concurrence of the House of Representati•es was 
requested: 

Resolved by the Senate (the House of Rcprescntatircs concu1·r-ing)~ 
That there be printed 30,000 copies of the Judicinl Code of the Cnited 
States, pi·epared under the direction of the Judiciary 'ommittee of 
the Senate, 10,000 copies for the u e of the House of Ilepresentatives 
and 5,000 copies for the use of the Senate document room. 

ADJOURNMENT. I 

Ir. MOON of TenueL ee. l\1r. Speaker, I rno•e that the 
House do now adjourn. 

The motion was agreed to; accordingly (at 5 o'clock and 10 
minutes p. ro.) the Hou~e adjourned until to-morrow, Friday, 
.January 10, 1913, at 12 o'clock noon. 

EXECUTIVE OmIMUNICATIO rs. 
Under clause 2 of Rule XXIV, executi>e communications were 

taken from the Speakers table and ref rred n. follow : 
1. A letter from the Secretary of the Treu~nry, ubmittin"' re­

port as to rents received from properties Jo nted on . ·ites of 
proposed public buildings purchased by the United States Gov-
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emment in the city of Washington D. C. (H. Doc. To. 1253); 
to the Committee on Appropriations and ordered to be printed. 

2. A letter from the Secretary of the Treasury, submitting 
e timate of appropriation to defray expenses of a representa­
tin~ of the Treasury Depnrtment to the International Congress 
of Custom llegulations, to be held at Paris in 1\Iay, 1D13 (H. 
Doc. No. 1~54) ; to the Committee on Appropriations and ordered 
to be printed. 

3. A letter from tlle Secretary of State, submitting detailed 
statement of fees collected, accounted for, and reported by the 
diplomatic and consular officers, including passport fees col­
lected and accounted for by the Department of State, for the 
fi ca l year ended June 30, 1912, and also detailed statement 
showing tran actions under appropriation for "Relief and pro­
tection of American seamen, 1912" (H. Doc. Ko. 1235) ; to the 
Committee on Expenditures in the Department of State and 
ordered to be printed. 

4. A letter from the Secretary of State, tran mitting pursuant 
to law an authentic copy. of the certificate of final a certain­
meut of electors for President and Vice President appointed in 
the State of Pennsylyania at the election held therein on No­
>eruber 5, 1012; to the Committee on Election of President, Vice 
Pr sident, and RepresentatiYes in Congress. 

5. A letter f1·om the Secretary of State, transmitting pur­
su:mt to law an authentic copy of the certificate of final ascer­
tainment of electors for President and Vice President appointed 
in the State of Mi o::ouri at the election held therein on Novem­
ber 5, 1012; to the Committee on Election of President, Vice 
rre ident, and Ilepresentatiyes in Congress. 

REPORTS OF cmnHTTEES ON PRff ATE BILLS Al~D 
RESOLUTIONS. 

under clause 2 of Rule XIII, 
Mr. WILSON of New York, from the Committee on Pensions, 

to which was referred sundry bills, reported in lieu thereof the 
bill (H. R. 27874) granting pensions and increase of pensions 
to certain ·o1diers and sailors of the Regular Army and Navy, 
and certain soldiers and sailors of wars other than the Civil 
Wai', and to widows of such soldiers and sailors, acc9mpanied 
by a report (No. 1284), which said bill and report were re­
ferred to the Prirn te Calendar. 

CHANGE OF REFERENCE. 
under clause 2 of Rule XXII, committees were dischargeu 

from the consideration of the following bills, which were there­
upon referred as follows : 

A bill ( H. R. 27 426) granting a pension to Gerh·ude M. 
Farrar; Committee on Inrnlid Pensions discharged, and re­
ferred to the Committee on Pensions. 

A bill (H. R. 27428) confirming titles of Deborah A. Griffin 
and l\lary J. Griffin, and for other purposes; Committee on the 
Public Lands discharged, and referred to the Committee on 
Indian Affairs. 

PUBLIC BILLS, RESOLUTIONS, AND 1\lE.MORIALS. 
Under clause 3 of Rule XX.II, bills, resolutions, and memorials 

were introduced and se-rerally referred as follows: 
By l\lr. GARNER: A bill (H. R. 27875) authorizing the Pres­

ident to convey certain land to the State of Texas; to the Com­
mittee on Military Affairs. 

By l\Ir. RODENBERG: A bill (II. R. 27876) to provide for 
the participation of the United States in the Panama-Pacific 
International Exposition; to the Committee on Industrial Arts 
and Expositions. 

By Mr. SMITH of New Yorl:: A bill (H. R. 27877) to amend 
section 25 of the act approved August 5, 1909, entitled "An act 
to pro>ide reYenue, equalize duties, and encourage the industries 
of the United States and for other purposes " ; to the Committee 
on Ways and l\Ieans. 

By Mr. RAKER: A bill (H. R. 27878) making an appropria­
tion for a series of thorough and elaborate inyestigations and 
experiments for the purpose of devising and perfecting a system 
of frost prevention in the citrus and deciduous fruit regions, and 
for other purposes; to the Committee on Agriculture. 

By Mr. HELGESEN: A bill (H. R. 27879) proyiding au­
thority for the Northern Pacific Railway Co. to construct a 
bridge across the Missouri RiYer in section 36, township 134 
north, range 79 west, in the State of North Dakota; to the Com­
mittee on Interstate and Foreign Commerce. 

By 1\fr. PALMER: A bill (H. R. 27880) to provide for the 
appointment of an additional district judge in and for the 
eastern district of P~nnsylrania; to the Committee on the 
Judiciary. 

By Mr. PROUTY: A bill (H. R. 27881) to enjoin and abate 
houses of lewdness, assignation, and prostitution; to declare 

the same to be nuisances; to enjoin tbe person or persons who 
conduct or maintain the same and the owner or agent of any 
building used for such purpose; and to asse s a tax agRin t the 
per on maintaining said nuisance and against the building and 
owner thereof; to the Committee on the District of Columbia. 

By l\Ir. KAHN: A bill (H. R. 27882) to amend an act en­
titled "An act to improYe the efficiency of the personnel of the 
Revenue-Cutter Service"; to the Committee on Interstate and 
Foreign Commerce. 

Also, a. bill (Il. R. 278 3) to amend section 3221 of the Re­
vised Statutes of the Dnited States as runended by section 6 of 
the act of l\Iarch 1, 1879; to the Committee on Ways antl 
l\feans. 

By l\Ir. LEVER: Resolution (H. Res. 769) authorizing the 
printing of 2,000 additional copies of hearings on H. R. 181GO, 
"agricultural extension departments"· to the Committee on 
Printing. ' 

By 1\Ir. HARRISON of l\fis issippi: Resolution (H. Res. 770) 
requesting information from the Secretary of the Interior; to 
the Committee on Indian Affairs. 

By Mr. LOBECK: Concurrent resolution (H. Con. Res. 67) 
authorizing the Attorney General to institute suit to determine 
the legitimacy of sale of Georgetown Gas Light Co. stock to the 
Washington Gas Light Co. ; to the Committee on the Judiciary. 

PRTVATE BILLS Al\"IJ) RESOLUTIONS. 

Under clause 1 of Rule XXII, prirnte bills and resolutions 
were introduced and severally referred as follows: 

By l\Ir. WILSON of New York: A bill (H. R. 27874) granting 
pensions and increase of pensions to cettain soldiers and sailors 
of the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil .War, and to widows of such sol­
diers and sailors; to the Committee of the Whole House. 

By l\Ir. AKTHONY: A bill (H. R. 27884) granting a pension 
to Richard H. Cutter; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 278 5) granting a pension to Francis M. 
Jones; to the Committee on Pensions. 

Also, a bill (H. R. 27886) granting an increase of pension to 
John Sanderson ; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 27887) granting an increase of pension to 
Edmund J. Holman; to the Committee on Invalid .Pensions. 

Also, a bill (H. R. 27888) granting an increase of pension to 
Andrew De Veau; to the Committee on Invalid Pensions. 

By l\Ir. BYRNES of South Carolina: A bill (H. R. 27889) 
granting a pension to Ernest Holmes; to the Committee on Pen­
sions. 

Also, a bill (H. R. 27890) granting an increase ·of pension to 
Lucretia Grice; to the Committee on Invalid Pensions. 

By Mr. BYR~S of Tennessee: A bill (H. R. 27891) for the re­
lief of the estate of Hiram Jenkins; to the Committee on War 
Claims. 

By l\Ir. CULLOP: A bill (H. R. 27892) granting a pension to 
Sarah E. Dillon; to the Committee on Inrnlid Pensions. 

Also, a bill (H. R. 27893) to correct the military record of 
Martin All; to the Committee on Military Affairs. 

By Mr. DONOHOE: A bill (H. R. 27894) granting an in­
crease of pension to Edward J. Baker; to the Committee on 
Pensions. 

By 1\Ir. FA.ISOX: A bill (H. R. 27895) for the relief of the 
heirs of Nancy Barfield, deceased; to the Committee ou War 
Claims. 

By l\Ir. GOULD: A bill (H. R. 27896) granting an increa e 
of pension to John A. llipley; to the Committee on Inrnlid 
P ensions. • 

By Mr. illi\IILTON of West Virginia: A bill (H. R. 27897) 
for the relief of Joseph P. Jones; to the Committee on Claims. 

By l\Ir. HAYDEN: A bill (H. R. 27898) for the relief of the 
administrator and heirs of Fritz Contzen, to permit the prose­
cution of an Indian depredation claim; to the Committee on 
Indian Affairs. . 

· By Mr. HENSLEY: A bill (H. R. 27899) for the relief of the 
heirs of A. P. Thompson, deceased; to the Committee on War 
Claims. 

By l\Ir. LA FOLLETTE: A bill (H. R. 27900) for the relief 
of Ernest W. Grant; to the Committee on the Public Lands. 

By !\Ir. LANGLEY: A bill (H. R. 27901) granting a pension 
to Noah Smith; to the Committee on Pensions. 

By l\lr. MADDEN: A bill (H. R. 27902) for the relief of 
John Inglis; to the Committee on l\Iilitary Affairs. 

By !\Ir . . MARTIN of Colorado: A bill (H. R. 27903) granting 
an increase of pension to Samuel Galloway; to the Committee 
on Jnyalid Pensions. · . 

By Mr. PRINCE: A bill (H. R. 27904) granting a pension to 
William Dotson; to the Committee O!l Pensions. 
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By l\Ir. PROTJTY: A bill {H. R. 2i005) granting an increase 
of pension to John l\I. Cochran; to the Committee on Invalid 
'Pensions. 

Ily .Mr. RUBEY: A bill (H. R. 27906) granting a pension 
to Addie Da Yidson; to the Committee on Inyalid Pensions. 

PETITIONS, ETC. 
Under clause 1 of Rule XXII, petitions and papers were laid 

on the Clerk's desk and referred as follows: 
By Mr. ALLEN: Petition of the Association of National Ad­

·rertising Managers, protesting against the passage of House 
bill 23417, prohibiting the fixing of prices by manufacturers of 
p!ltent goods; to the Committee on Patents. · 

By Ir. ASHBROOK : Petition of the Massachusetts Associa­
tion of Sealers of Weights and Measures, favoring the passage 
of House bill 23113, fixing a standard barrel for the shipment of 
fruits, vegetables, -etc.; to the Committee -0n Weights and 
Measm·es. 

Also, petition of the National Brotherhood of Locomotive En­
gine-ers, favoring the passage of Senate bill 5382, the w-0rkman's 
compensation bill; to the Committee on the Judiciai·y. 

Also, petition of J. F. Reiser and 3 other merchants of 
Tuscarawas, Ohio, favoring the passage of legislation giving 
the Interstate - Commerce Commission further power over the 
express companies; to the Committee on Interstate and For~ign 
Commerce. · 

By Mr. AYRES : l\Iemorial of the Chamber of Commerce of 
the State of New York, protesting against any legislation pro­
posing any change in the Harter Act, relative to the carri~ge 
of cargo by sea; to ~ Committee on Interstate and Foreign 
Commerce. 

By l\Ir. BYRNS of Tennessee: Papers to accompany _bill for 
the relief of the estate of Hiram .Jenkins; to the Committee on 
War Claims. 

· By l\Ir. CALDER: Petition of the Long Island G~e Protec­
tiYe Association, favoring the passage of House bill. 3~), for 
Federal protection to migratory birds; to the Committee on 
Agriculture. 

By Mr. DYER: Petition of R. S. Hawes, St. Louis, Mo .. favor­
.ing the passage of Senate bill 957, for the regula?on of bills of 
lading; to the Committee on Interstate and Foreign Co~m-erce. 

Also, petition of the Whitman Agriculture Co., St. Louis, 1\Io., 
fa >oring the passage of House bill 25106, giving a Federal chai·­
ter to the Chamber of Commerce of the United States of 
America; to the Committee on the Judiciary. 

By Mr. GRIEST: Resolution adopted by the Vermont .Asso­
ciation of Sealers of Weights and Measures, urging the enact­
ment into law of House bill 23113, fixing a standard for the 
shipment of fruits and vegetables, etc. ; to the Committee on 
Coinage, Weights, and 1\feasures. 

By Mr. HA.MILTON of West Virginia: Papers to accompany 
bill for the relief of Joseph P. Jones; to the Committee on 
Claims. 

By Mr. HENSLEY : Petition of the German-American Alliance, 
De Soto, 1\Io., protesting against the passage of Senate bill 4043, 

. prohibiting the shipment of liquor into dry territory; to the 
Committee on the Judiciary. 

By l\Ir. LEE of Pennsylvania: Petition of the Philadelphia 
Maritime Exchange, favoring the passage of Senate bill 7503, 
providing for a reduction on first-class mail matter; to the Com­
mittee on the Post Office and Post Roads. 

By l\fr. REILLY: Petition of the Connecticut Federation of 
Women's Clubs, New Haven, Conn., favoring the passage of the 
Page bill (S. 3) giving Federal aid to vpcational education; to 
the Committee .on Agriculture. 

By Mr. REYBURN: Petition of the Philadelphia Maritime 
Exchange, favoring the passage of Senate bill 7503, reducing 
the postage on first-class mail matter; to the Committee on the 
Post Office and Post Roads. , 

By Mr. SLOAN: Petition of the Church of Brethren~ Carlisle, 
Nebr., favoring the passage of the Keny~m "red Ught" injunc­
tion bill for the cleaning up of Washington for the inaugura­
tion; to the Committee on the District of Co'l.umbia. 

Also, petition of citizens of Polk County, Nebr., protesting 
against the passage of any legislation looking toward the en­
largement of the parcel-post zone bill; to the Committee on the 
Post Office and Post Roads. 

By l\Ir. TILSON~ Petition of Harry P. Bliss, Middletown, 
Conn., making a suggestion relative to the bill for naturaliza­
tion, etc.; to the Committee on Immigration and Naturalization. 

By l\fr. UNDERHILL: Petition of the Federation of Jewish 
Farmers of America, favoring the passage of legislation estab­
lishing a system of farmers' credit unions; to the Committee on 
Banking and Currency. 

Also, petition of the Association of National Adverti ing 
Managers of the United States of America, protesting again t 
the passage of section 2 of House bill 23417, prohibiting the 
fixing of priees by manufacturers of patent goods; to the Com­
mittee on Patents. 

Also, petition of a committee appointed at an informal meet­
ing at the time of the meeting of the National Association of 
State Uni1ersities at Washington, D. C., protesting against the 
passage of Senate bill 3, for vocational education; to the Com­
mittee on Agriculture. 

Also, petition of the New York Civic League, New York, 
favoring the passage of legislation prohibiting the shipment of 
liquor into dry territory for illegal purposes; to the Committee 
on the Judiciary. 

By l\fr. WICKERSHAM: Petition of the people of Wrangell, 
Alaska, favoring the passage of legislation to prevent the 
setting of traps in the tidal waters of Alaska; to the Committee 
on the Territories. 

By Mr. WILLIS: Papers to accompany bill (II. R. 18219) 
granting a pension to Catherine Alspach; to the Committee on 
War Claims. 

By Mr. WILSON of New York: Petition of the Chamber of 
Commerce of the State of New York, protesting against the 
passage of Senate bill 7208, proposing several changes in the 
laws of the United States relating to the carriage of cargo by 
sea; to the Committee on Interstate and Foreign Commerce. 

By Mr. WOOD of J.rew Jersey: Papers to accompany House 
bill 21873, granting an increase of pension to James G. Haga.. 
men; to the Committee on Invalid Pensions. 

SENATE. 
FRIDAY, Janua:ry 10, 1913. 

Prayer by the Cha.plain, Rev. Ulysses G. B. Pierce, D. D. 
The Journal of yesterday's proceedings was read and approved. 

ELEC-TORS :FOR PRESIDENT A.ND VICE PRESIDENT. 

The PRESIDENT pro tempore laid before the Senate a com­
munication from the Secretary of State, transmitting, pursuant 
to law, an authentic copy of th.e certificate of ascertainment of 
electors for President and Vice President appointed in the State 
of New York at the election held.

0

in that State on No-vember 5, 
1912, which was ordered to be filed. 

MESSAGE FROM 'THE HOUSE. 

A message from the House of Representatives, by D. K. Hemp­
stead, its enrolling clerk, announced that the House had passed 
a bill (H. R. 26874) making appropriations for the current and 
contingent expenses of the Bureau of Indian Affair , for fulfill­
ing treaty stipulations with -various Indian tribes, and for other 
purposes, .for the fiscal year ending June 30, 1914, in which it 
requested the concurrence of the Senate. ' 

PETITIONS AND MEMORIALS. 

The PRESIDENT pro tempore presented a memorial of the 
officers of the Twentieth Century Club, of Washington, D. 0., re­
monstrating against the enactment of legislation granting au­
thority to the sevei·al States to disposeof theirnaturalresources, 
which was referred to the Committee on Consenation of Na­
tional Resources. 

Mr. PAGE presented a memorial of sundry citizens of Middle· 
town Springs, Vt., remonstrating against the enactment of leg­
islation providing for the parole of Federal life prisoners, which 
was ordei·ed to lie on the table. 

Mr. GALLINGER presented a petition of the Woman's Chris­
tian Temperance Union of .Berlin, N. H., praying that an appro­
priation be made for the construction of a public building iu 
that city, which was referred to the Committee on Public Build-
ings and Grounds. .. 

He also presented a petition of members of Porter Garrison, 
Army and Navy Union, of Washington, D. C., praying for the 
passage of the so-called police and :firemen's pension bill, which 
was referred to the Committee on the District of Columbia. 

He also presented a petition of the congregation of the Rhode 
Island Avenue Methodist Episcopal Church, of Washington, 
D. C., and a petition of members of the Southwest Colored Cit­
izens' Association, of Washington, D. C., praying for the passage 
of the so-called Kenyon red-light injrmction bill, which were 
referred to the Com.mi ttee on the District of Columbia. 

l\Ir. BRISTOW presented sundry papei·s to acc-0mpany the bill 
(S. 2305) providing for the adjustment and payment of accounts 
to laborers and mechanics under the eight-hour law, which were 
referred to the Committee on Education and Labor. 

Mr. DU PONT presented a petition of the Chamber of om­
merce of .Aberdeen, Wash., praying that an appropriation be 
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